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SamueL Warner, plaintiff in error, vs. Josern A. Graves, 
et al., defendants in error. 


{1.] A plaintiff in equity being allowed by the Court to dismiss his bill withous 
prejudice, may move to r2-instate his cause. 

[2.] The cause should be re-instated in Court if the necessity for its dismissal was 
superinduced by the error of the Court. 

[3.] When the bill seeks to set aside a deed, and prays that the defendant may be 
compelled to produce it in Court, and deliver it up to be cancelled, and the plain- 
tiff annexes acopy to his bill, which defendants admit to be a true copy,and the 
defen lants, moreover, file a cross bill, and attach a copy of the same deed as am 
exhibit, the Court, on motion of plaintiff, may and ought to compel the defen~ 
dants, at the hearing, to produce the original deed, to be read in evidence. 


In equity, from Burke county. Decided by Judge Hour, 
April Term, 1858. 
VOL, XxV.— 2 4 
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This cause, wherein Samuel Warner was complainant, 
and Joseph A. Graves and Anderson P. Longstreet were de- 
fendants, and in which cause the said Joseph A. and An- 
derson P. had filed their cross bill, came on for trial upon 
appeal on the bill aud cross bill; and the said parties being 
at issue upon a special jury, Warner moved the Court to 
compel the said Joseph A. and Anderson P. to deliver in 
Court, to be read in evidence to the jury, two certain deeds, 
copies of which had been made exhibits to the original bill, 
and which were charged as having been obtained through 
fraud, and were prayed to be cancelled, Which motion was 
resisted by the counsel for the said Joseph A. and Anderson 
P., and overruled by the Court, and to which ruling and de- 
cision of the Court the counsel of the said Samuel Warner 
excepted. 

And in the further progress of the trial of said cause, the 
said Samuel, by his counsel, moved the Court to be allowed 
to read in evidence before the jury, the copies of said deeds, 
which were made exhibits to said original bill, and which 
defendants, in their answers, had admitted as being true 
copies of the originals in their possession, which latter mo- 
tion was likewise resisted by the counsel for said Joseph A., 
and Anderson P., and overruled by the Court, the said Sam- 
uel, by his counsel, excepting. Upon the said rulings and 
decisions by the Court, the said Samuel, by his counsel, 
moved the Court for leave to dismiss his said cause without 
prejudice, which the Court allowed, and the cause was with- 
drawer from the jury and dismissed accordingly. 

During the same term of the Court, the said Samuel War- 
mer, by his counsel, moved the Court to re-instate said cause 
on the following grounds: 

ist. Because the Court refused the motion of complain- 
ants, that defendants deliver into Court the original deeds, 
called for in the bill, and of which defendants admitted the 
exhibits by their auswers to be true copies. 

2d. Because the Court refused to allow complainants to 
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read the copies of the deeds exhibited to the bill, though ad- 
mitted by the answers of defendants to be true copies, and 
defendants’ refusing to deliver the originals, though called for 
by the bill, (as contended by the counsel for said Samuel 
Warner.) 

3d. Because complainant’s counsel was taken by surprise, 
in the non-production of said deeds, in the trial on appeal, 
in the last resort, when they had been brought in and deliv- 
ered, and read in evidence, on the first trial. 

4th. Because the Court decided that the call by the bill 
for the production of the deeds, was not suflicient. 

This motion, after argument, was overruled, and the fol- 
lowing order passed by the Court: “A motion having been 
made pursuant to notice as above stated, was refused by the 
Court.” Thereupon the said Samuel Warner filed his bill of 
exceptions, assigning the above decision and rulings of the 
Court as error. 















Syeap, for plaintiff in error. 


Suewmake & Dawson, contra. 


By the Court.—McDonatp J. delivering the opinion. 





[1.] It is contended that inasmuch as the complainant vol- 
untarily dismissed his bill, he cannot be heard on a motion 
to re-instate; that this Court has decided that it was consti- 
tuted to review the judgments of Courts, and not to rectify. 
the mistakes of parties, and that it will not entertain jurisdic- 
tion of a cause, the object of which is to correct a party’s 
own error. Without examining the cases on which the 
counsel for defendants in error rely, it is sufficient to say 
that no case like this has been referred to as having been ad- 
judicated by this Court. The plaintiff wus, by the decision 
of the presiding Judge in the Court below, driven to the ne- 
cessity of either submitting to a decree against him by the 
jury, or of dismissing his bill. In this predicament, he was - 
p.rmitted by the Court to dismiss his bill without prejudice. 
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[2.] T e terms allowed him by the Court must have some 
meaning, and it s-ems fair to us to interpret them as giving 
the party the right to re-instate his cause, if upon the argument 
of a motion for that purpose, he should be able to show that 
the necessity which forced him to dismiss his cause was su- 
perinduced by the error of the Court. ~ He made a motion to 
re-instate. The record shows that after argument, the mo- 
tion was overruled. It does not appear that the Court re- 
fused to hear the motion, on the ground that the dismissal of 
the cause was the voluntary act of the plaintiff; but, on the 
contrary, the presiding Judge heard argument and refused 
the motion, thus re-affirming his decisions made during the 
progress of the cause anterior to its dismissal. 

[3.] This brings up for review the decision of the Court 
on the motion to reinstate the bill, which involves the rulings 
of the Court during the progress of the case. One of the ob- 
jects of the bill was to set aside certain deeds conveying ne- 
groes, and for their delivery up to be cancelled. The plain- 
tiff annexed tov his bill copies of the deed, and called on the 
def ndants to answer as to the copies, The defendants an- 
swer, and adinit the correctness of the copies. The defen- 
dants file a cross bill and annex copies of the same deed 
thereto. Atthe hearing of the cause, the plaintiffs counsel 
moved the Court that the defendants be compelled to pro- 
duce the deeds to be read inevidence to the jury. The de- 
cree of the Court was to operate on thedeed. If found frau- 
dulent, they were to be cancelled; otherwise they were to be 
supported. The mode of proceeding is different in this State 
from the practice in England. Ilere,a special jury discharg- 
es most of the duties of the Master as well as those of the 
Chancellor. A party there may compel the production of 
books, and papers, &c., before the Master for examination, but 
there is somewhat more ceremony there than here, in obtain- 
ing an order for that purpose. Bennett’s Ch. Pr. 78. Burt 
a motion like that made in this case would be granted with- 
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eut notice. Belton vs. Farrington, 3d Peere-Wms. 363. The 
defendants, if taken by surprise, might have asked for time, 
and upon a proper showing that the papers could not then 
be produced, time would doubtless have been given; and, in 
that event, the case mus: have lain over. We think that no 
sufficient reason appears in the record for the refusal of the 
Court to order the production of the deed. 

Itis not necessary to decide the second point taken in the 
motion to reinstate, but we are not sure that the Court ought 
not to have allowed the copies to have been read. They 
were not only admitted, in the answers, to be true copies, but 
the defendants manifestly had them in possession; they an- 
nexed copies to their cross bill, they conveyed the title on 
which they expected to sustain the actions at law enjoined, 
theirs was the proper custody, and if they preferred that the 
originals should be used, they could have produced them. 

It appears no where in the record'as a fact, that the deeds 
were produced on the former trial. It is assumed as a fact in 
the motion, but the Court may have refused the motion on 
that ground, because the assumption was wrong, and not in 
accordance with the facts. 

The call in the bill for the production of the deeds was 
sufficient as a foundation for the motion made in the cause, 

It is our opinion, therefore, that the presiding Judge in the 
Court below erred in refusing the motion to reinstate the 
cause. 


Judgmint reversed. 





SUPREME COURT OF GEORGIA. 
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Hampton C. Parker, plaintiff in error, vs. Wm. Hugues, Jr., 
defendant in error. 


Jt.] A grant from the State, cannot be set aside in any proceeding, to which the 
State is not a party. 7 

[2.] The State, by the Governor, cannot be made a party complainant, without the 
@overnor’s consent. 


In Equity, from McIntosh Superior Court. Tried before 
Judge Fiemine ai April Term, 1858, 


The bill was filed by Parker, and was against Hughes, 

It states that Parker, on the 26th of May, 1854, had sur- 
veyed, under a head rights warrant, dated the 6th February, 
1854, by the Surveyor of McIntosh county, a tract of land 
containing 595 acres, lying in that county, and bounded on 
the South by the Altamaha; on the North by lands of Wil- 
liam Hughes; on the East by lands, belonging to the estate 


of Wm. Boggs, and to J. M. Smith; and West by the Alta- 


oS 


maha and Farmer’s land. 

That said survey having been lawfully advertised, Parker 
applied to the Sheriffof said county for a certificate in terms 
of the law, that no one was in possession of the land; that 
the Sheriff refused to give the certificate upon the ground, 
that Wm. Hughes Jr., of Liberty county, had notified him, 
that he had obtained a grant for the land. 

That this grant is fraudulent and void, inthis; that in or 
about 1853, the said Hughes obtained a warraut from the 
proper Land Court, for 800 acres of land; that being himself, 
a surveyor, he located that warrant on the northern side of the 
Altamaha Swamp,and ran the 800 acres in nearly a square, 
on that side of the swamp—the two northern lines enclosing 
said land, ending at the edge of the swamp; that, well know- 
ng that the warrant was already filled without taking in the 
swamp, or any part of it, he, without marking or running 
or measuring the lines into the river and through the swamp, 
wrongfully and fraudulently platted the lines on paper as 
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thongh they had been survey ed or marked down to the main 
channel of the river—fraudulently marking the channel. as 
curving inwards, instead of, outwards, and representing the 
two North and South lines running (by the plat) through 
the swamp to the river, as very short, when the real distance 
was amile. That thus he made the plat to contain but 
little over 800 acres, when in truth the tract contained near- 
ly 1500 acres, 

That Hughes, well knowing the premises, fraudulently 
caused and procured the County Surveyor of McIntosh coun- 
ty, to certify said survey, and then transmitted it to the Sur- 
veyor General, and fraudulently procured a grant to him- 
self for the land. 

That he, the complainant, Parker, located his warrant on 
that portion of said land, which was so fraudulently grant- 
ed as aforesaid, the portion lying between the 800 acres to 
which said Hughes was entitled, and the river. 

That he, Parker, had peanut applied to Hughes, to 
withdraw his objection to the Sheriff’s certifying, but that 
said Hughes always refused to comply with such requests. 

The bill prays, that Hughes may be compelled to produce 
the grant, that it may be cancelled as null and void. 

Or, that the grant may be declared null and void so far as 
the amouut of land, say 700 acres, platted, but never sur- 
veyed, is concerned. 

And, that Parker may have such further and other relia 
as the nature and justice of the case may require. 

To this bill there was a demurrer on the ground that the 
complainant had no right to sue, in the matter; and thatthe 
grant could only be set aside in Chancery by a writ of scire 
facias, sued vut on the part of the government, or by some 
individual prosecuting in its name. 

This demurrer,the Court sustained, and dismissed the bill 
with costs, refusing to allow the complainant to amend the 
bill, by making the State a party through the Governor or 
the Solicitor General of the circuit. 
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The exception is to this judgment. 
Gavipen, for plaintiff in error. 


Bacon and Levy, contra. 


By the Court.—Bennine, J. delivering the opinion. 


This Court has several times held, that a grant from the 
State, cannot be set aside in a proceeding to which, the State 
is not aparty. 20 Ga. 571. 17 Ga. 547. See Cressup vs 
McLean, 5 Leigh 381. I think, that the proceeding ought 
to be one in which, the State is the party plaintiff. In that 
case, there cannot arise any conflict between departments of 
the Government. 

[{1.] In our judgment the Court was right in sustaining the 
demurrer. 

Was the Court also right in refusing to allow the com- 
plainant to amend the bill, by making the State a party 
through the Governor, or the Solicitor General ? 

We think so. The Governor or the Solicitor General could 
not be made a party complainant, without bis own consent; 
and it does not appear, that the complainant, Parker, had 
obtained such consent; it rather appears that he had not ob- 
tained such consent. Besides, it is a question not free from 
difficulty, whether the complainant, Parker, acquired any 
right by his survey. If he did not, it is clear, that he has 
no right to sue, and, therefore, clear that no amendment 
could make a bill of his, good. 

This last question was not argued at all on one side, and 
was not much argued on the other. 

We are not prepared to say, that the Court below erred in 
refusing the amendment. 

I remark for myself, that I see no objection to a bill by the 
Governor to set aside this grant. The case,I feel sure, is 
one in which, in England, an information would lie. 1 
Dan. Ch. Pr. chap II Sec. 1. Ta this State, it may be doubtful, 
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whether the proceeding by information, has not been abol- 
ished ; but whether it has been or not, the Judiciary Act of 
1799 says, that “in al/ cases where a common law remedy is 
not adequate” the Superior Courts shall exercisethe powers 
of a Court of Equity; ‘and the proceedings in all such ca- 
ses shall be by 67/1.” Pr. Dig. 447 


Judgment affirmed. 





Austin Smiru, claimant, plaintiff in error, vs. Donaup J- 
McDonatp, defendant in error. 


A vendor making an absolute deed to land, and continuing in possession until 


subsequent debts are contracted; such occupation of the property isa badge 
of fraud, as against after creditors, notwithstanding the old debts existing 
at the time of the sale, may have been discharged. 


Claim, fromm Ware county. Decided by Judge Love, June 
Term, 1857. 

This was a claim on the part of Austin Smith to certain 
property, which had been levied upon under a fi. fa, at the 
suit of Donald McDonald vs. Daniel B. Smith. 

Upon the trial the following evidence was introduced: 

Plaintiff introduced the execution, and the levy thereon 
by the Sheriff of lot No. 193,in the 8th district of originally 
Appling, now Ware county. 

David J. Miller testified that Daniel B. Smith, the defend- 
ant in execution, lived on the lot levied on when the levy 
was made, and had lived there for six or ten years, and that 
he granted the land to his son. 

Plaintiff also introduced the original judgment on which 
the fi. fa. was founded, 
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Claimant then introduced a plot and grant from the State 
of Georgia, of said lot of land made to W. Miller, and an 
order from the Ordinary of Ware county, allowing Thomas 
Hilliard, guardian of the said W. Miller, to sell the said lot 
of land. Also a deed of the said lot from Thomas Hilliard 
as such guardian to Daniel B. Smith, dated 7th August, 1849, 
and in consideration of $50. Also, a deed for part of the 
said lot of land from Daniel B. Smith to Daniel Smith, dated 
the 6th of January 1851, in consideration of $20. Also,a 
deed for part of the said lot of land from Daniel B. Smith 
to Austin Smith, claimant. 

Thomas Hilliard proved that in 1850, the lot of land was 
worth about $100, and that he sold it as guardian of Wil- 
liam Miller, at public sale, and that it had been conditionally 
sold at private sale, that Austin Smith bought and paid for 
the land at the sale, and directed the deed to be made to 
Daniel B. Smith his son, and which he (witness) did, accord- 
ingly. That about the time Daniel B. Smith sold the land 
to Austin Smith, Daniel B. Smith was considerably in debt, 
and owed witness about $100, and which sum was paid by 
Austin Smith to the witness, when Austin purchased the 
land of Daniel B. Smith. 

Plaintiff in fi. fa. introduced as a witness James T. Clough, 
who proved that the said lot of land in 1850, was worth 
$350, that before and about the time Daniel B. Smith sold it 
to Austin Smith, witness offered him that sum for the lot of 
land, and that Daniel B. Smith refused to take it That 
Daniel B. Smith, son of Austin Smith, married the daughter 
of D. J. Miller, and that Austin and Daniel Smith are broth- 
ers. 

The Court decided that the property levied on and claim- 
ed, was subject to the execution. 


Counsel for claimant thereupon moved for a new trial, on 
the following grounds: 
ist. The jury found contrary to law. 
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2d. Thejury found contrary to evidence, and the weight 
of evidence in the case. 

3d. The jury found contrary to law and evidence and the 
weight of evidence. 

4th. The Court erred in refusing to charge the jury, as re- 
quested by the counsel of the claimant in writing, “that a 
subsequent creditor has no right to complain of badges of 
fraud that existed before his debt was contracted,” and charg- 
ing the reverse thereof. 

The Court below after argument refused the motion for 
the new trial, and claimants counsel excepted. 












Warren & Gorpoy, for plaintiff in error. 







Sessions, contra. 






By the Court.—Lumpxty, J. delivering the opinion. 





I would state briefly in this case, that Daniel B. Smith, the 
defendant, sold to his father Austin Smith, the claimant, a 
part of the lot of land levied on in 1850, The considera- 
tion proven to have been paid was $120, for three hundred 
and forty acres sold, one hundred and fifty acres having been 
previously purchased by Daniel Smith his brother. Daniel 
B. Smith was largely indebted when the sale was made to 
his father; but all the indebtedness existing at the time, has 
been discharged. Daniel B. Smith, the vendor and debtor, 
not only remained in possession up to 1854, when the pre- 
sent debt was contracted, which is now sought to be levied ; 
but up to the iime even when the levy was made. There 
was proof showing that the land was worth more than the 
price for which it was sold by the defendant. The property 
having been found subject, a motion for a new trial was 
made upon two grounds, namely; the refusal of the Court 
to charge as requested by claimant’s counsel and for charging 
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the contrary thereof to be the law. And secondly, that the 
verdict was against evidence. 

The charge requested was, “that a subsequent creditor 
has no right to complain of badges of fraud that existed be- 
fore his debt was contracted.” This the Court refused to 
give, because it did not embrace all the facts applicable to 
the case. It is conceded, that if a vendor make an absolute 
conveyance of land and continue in possession, it is a badge 
of fraud, as against creditors, Had Daniel B. Smith aban- 
doned the occupancy of this land before this debt was con- 
tracted, counsel might very properly have asked the charge 
which he did. But Daniel B. Smith not only remained in 
possession to the time when the debt was contracted, but to 
the date of the judgment and the levy. The badge continu- 
ing then required explanation as against the subsequent debt, 
as well as against debts existing at the time of the sale. In- 
deed the presumption is stronger in favor of the new debts 
than the old; for they may be supposed to have been con- 
tracted, upon the credit given to the defendant on account 
of his possession and apparent ownership of the property. 
1 American Leading Cuses, 40,65; 8 Wheaton, 228, 252, 
We need not express our opinion as to the proof in this case, 
There was evidence going to show, that the land was not 
sold for a full price. There was testimony of the continuing 
possession of the vendor; of the relationship of the debtor 
and claimant. Enough taken together to sustain the ver- 
dict. Questions of fraud, are peculiarly for the jury, and 
and we cannot say that the Court manifestly erred in refus- 
ing to disturb their verdict. 


Judgment affirmed. 
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Jacos Moopy, plaintiff in error, vs. Toomas Morean, de- 
fendant in error. 


A bond with security given to a plaintiff in attachment, by the defendant, with 
a condition to produce the property levied on at the day of sale, is not the 
bond required bythe 11th section of the Act of 1856. 


Attachment, from Appling county. Decided by Judge 
Cocuran, March Term, 1858. 


An attachment sued out by Thomas Morgan, against Hec- 
tor McDuffie was levied by the Sheriff on a steamboat, the 
property of the said McDuffie, This steamboat MeDutfie 
replevied, and gave a bond to the Sheriff with Jacob Moody 
as security “for the amount of the judgment and all costs 
that he may recover in said case in the event said boat is not 
delivered on the day of sale.” 

When the cause came on for trial, Jacob Moody moved 
the Court to set aside the said bond, and to be discharged as 
security from the same, on the ground that the bond was not 
in compliance with the 11th section of the Act of 1856, in 
relation to attachments and garnishments, for that the said 
bond was not conditioned to pay the amount of the judg- 
ment and costs that he might recover in the case, but condi- 
tioned that the defendant should pay the plaintiff the amount 
of the judgment and costs that he might recover in said case, 
only in the event that the said property so levied on, was not 
forth-coming at the time and place of sale, 

This motion the Court below overruled, and the said Ja- 
cob Moody by his counsel excepted. 


McLenpon & AcxineTon, for the plaintiff in error. 


SEssiIons, contra, 
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By the Court.—McDonatp, J. delivering the opinion. 


The 11th section of the garnishment and attachment Act 
of 1856, (Pamphlet 27,) makes it the duty of the officer levy- 
ing an attachment, to deliver the property levied on to the 
defendant, upon his giving bond with good security, paya- 
ble to the plaintiff in attachment, obligating themselves to 
pay the plaintiff the amount of the judgment and costs that 
he may recover in said cause. It is an absolute bond, with- 
out a condition of any sort, which the statute requires. A 
bond for the payment of the debt and costs absolutely. The 
undertaking of the obligors to the bond under consideration, 
is for the forth-coming of the boat levied on, and delivered 
to the defendant, on the day of sale. 

There is a great difference between a bond for the pay- 
ment of a judgment absolutely; and one for the production 
of property liable to it, on the day of sale, In the first case, 
there is no condition, in the second, there is a condition, and 
that condition is of the essence of the obligation. It cannot 
be rejected without annulling a most essential part of it, 
which cannot be done. 

Prior to the passing of the Act of 1856, the Sheriff, if he 
thought proper, might have delivered the property levied on 
by him by virtue ofa /., fa. or other legal process, to the de- 
fendant, and a bond taken by him for the delivery of it on 
the day of sale, or at any other time, was declared to be good 
and valid in law and recoverable. Cobb 534, 

The bond in this case does not conform to the Act of 1829, 
in all respects, but the condition of it is in precise accord- 
ance with that of bonds legalized by that Act. It certainly 
is not the bond required to be given by the Act of 1856, un- 
der which it is contended that itis good and valid; and the 
attachment law must be strictly construed. ‘The judgment 

the Court below must be reversed. 


Judgment reversed 
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Asner Surron, plaintiff in error, vs, Esenezer Sutton, 
defendant in error. 


{1.] When the mortgagor against whom a rule is taken, to foreclose a mort- 
gage, makes no resistance, it Is not competent for a third person to interpose 
objections; neither will the Court itself of its motion do so. 


[2.] A discrepancy between the debt and the mortgage given to secure it, may 


be explained by parol proof; andthe creditor will not be driven into equity 
for that purpose. 


Mortgage from Bryan county. Decided by Judge Frem- 
inc, April Term, 1858. 


This was an application to foreclose a mortgage which 
had been made of a tract of land by Ebenezer Sutton to 
Abner Sutton, for the better securing the payment of certain 
promissory notes, 

Upon the hearing of the application to render absolute the 
rule nisi for foreclosure, which had been granted, the mort- 
gagor made no objection, but one William Strickland prayed 
to be made a party defendant, and opposed the making of 
the rule absolute, on the following grounds: 

Ist. That this Court cannot grant the rule absolute, be- 
cause the mortgage under which foreclosure is sought to be 
had, does not specify and locate any particular tract of land; 
the only description of the premises mortgaged, contained in 
said deed of mortgage, being too indefinite. 

2d. Because the tract of land mentioned in the rule niss 
is not the tract mentioned in the deed of mortgage. 

3d. Because the tract of land described in the sa‘d rule 
nisi, is not the property of the defendant Ebenezer Sutton, 
but the property of William Strickland, 

4th. Because the notes mentioned in the said rude nisi, 
are not the notes mentioned in the said mortgage, 


5th, Because there are interlineations which are unaccoun- 
ted for and unnoticed, affeciiug the validity of the said mort 
gage. 
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Plaintiff’s attorneys objected to the said William Strickland 
being heard and it was agreed at the suggestion of the Court, 
that the rule should be made absolute, but that such judg- 
ment of foreclosure should remain subject to the legal opin- 
ion of the Judge. 

The Judge subsequently decided that the rule absolute so 
granted should be set aside. 

Plaintiff's counsel thereupon moved the Court to allow 
him to introduce parol testimony to explain the discrepancy 
between the notes and mortgage, and to show that the mort- 
gage was intended to secure the notes. This motion the Court 
refused on the ground that after the setting aside the judg-— 
ment of foreclosure, the case was out of Court, and that the 
testimony was inadmissible under any circumstances, 

Plaintiff’s counsel thereupon filed his bill of exceptions, 
saying that the Court erred: 

Ist. In deciding that said William Strickland had no right 
to be heard in said cause by himself or counsel. 

2d. In ruling that parol evidence was inadmissible to ex- 
plain the discrepancy between the notes offered in evidence 
and those mentioned and recited in the mortgage, and to 
show that the notes offered in evidence were the notes inten- 
ded to be secured by said mortgage: the mortgagor being in 
Court and not objecting to such evidence, 

3d. In setting aside said rule absolute, and in refusing to 
allow plaintiff’s counsel to introduce evidence to explain the 
discrepancy aforesaid, and to show that the notes offered 
were the notes intended to be secured by said mortgage on 
the day said decision was filed. 


GavLpeEn, for plaintiff. 
Warp; Owen & Jones, contra. 


By the Court.—Lumpxtn, J. delivering the opinion. 


A rule nisi had been taken and duly served to foreclose 
a mortgage; one William Strickland by his counsel .n- 
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tervened, on application to make the rule absolute, and in- 
sisted that there were such discrepancies between the debt 
and the mortgage, and vagueness in the description of the 
land, that no foreclosure could be made. Other objections 
were interposed as to interlineations in the mortgage deed, &c. 

The Court granted the rule absolute, but took time to con- 
sider the questions made in the case. The mortgagor him- 
self was present in Court, making no objection to the pro- 
ceeding; and it does not appear that Strickland was any way 
interested. 

At the next Term of the Court, the Judge held that the 
discrepaucy was fatal; neither could it be explained by pa- 
rol proof, at law; but that the mortgagee must go into equity 
to reform the instrument. The Court also decided that 
Strickland could not be heard, but that he would of his own 
accord refuse the motion. 

[1.] We cannot give to this judgment ourapproval. Why 
go into chancery when the mortgagor acknowledges by his 
silence at least, that the mortgage was given to secure the 
indebtedness included in it? If he was satisfied, who eise 
had any right to gainsay the foreclosure? Noone. And 
we are clear that the Court erred in overruling the motion. 
Should it turn out that there was fraud and collusion between 
the parties, which is not pretended, the judgment can be at- 
tacked hereafter by any body whom it seeks to disturb, ex- 
cept the mortgagor himself. Sufficient unto the day is the 
evil thereof. 

I would merely add, that by a recent Act of the Legisla- 
ture, (Laws, 1857, p. 58,) mistakes in grants may be shown 
by parol proof, in suits both at law and inequity, It isneed- 
less to attempt to exclude parol testimony, as to mistakes in 
other instruments, 


Judgment reversed. 
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Red. vs. The City Council of Augusta. 












Corne.ius A. Rep, plaintiff in error, vs. Tae City Counot. 
or Aucusta, defendant in error. 









[1.] R. petitioned the City Council of Augusta to build two new stalls at a 
Market House, stating that he would rent one of them at $300 a year. The 
Council adopted a motion granting the request. At the next meeting, this 
motion was reconsidered. It did not appear, but that there was a standing 
rule making the action of one meeting subject to be reconsidered by the 
next meeting. 

Held, That the jury were at liberty to presume, that there wassucha rule, and 

that if such a rule existed, the Counci! was not concluded by its first action, 










but might reverse that action. 


[2.} “Speculative damages” are not recoverable, 






Case, from Richmond county. Decided by Judge Hour, 
October Term, 1857. 







An action was brought by Cornelius A. Red, against the 
City Council of Augusta, for an alleged violation of a con- 
tract, entered into between’ them, for the erection and fur- 
nishing of him astall in the lower Market House of Augus- 
ta, for the vending of butcher’s meat, and to substantiate 
which, he produced before the Court and jury, in evidence, 
drawn from the opposite party, his petition, addressed to the 
City Council, as follows: 










“To the Honorable the Mayor and Members of the City 
Council of Augusta: 





“The undersigned presents this petition to your honora- 
ble body and begs your immediate attention thereon. He 
calls to your attention the fact, that under the arrangement 
adopted at a previous rheeting of your body, regulating the 
renting of the stalls in the lower Market of the city, he has 
been entirely excluded from obtaining a stall: and desiring 
to commence and carry on the butchering business in said 
market, requests that two new stalls may be erected, at the 
front or western end of said markct; for either of which said 
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stalls, he is willing ¢ to pay an annual rent of three hundred 
dollars. Respectfully submitted. 
CORNELIUS A. RED.” 

Which petition was presented to council, and accepted, as 
follows. 

“Mr, Jackson moved that the prayer of the petitioner be 
granted ; the motion being put, there was a tie; his Honor 
the Mayor voting affirmatively, caused the motion to prevail.” 

After which 2. B. Pickering was sworn on the part of the 
plaintiff, and deposed: 

“ Knew plaintiff in 1855, he was preparing for the butch- 
ering business, He purchased one hundred and fifteen head 
of cattle in August, worth $10 or $12 ahead. Witness tried 
to buy from plaintiff, previous to his renting astall. Knows 
that plaintiff applied for a stall before the renting by Council 
came on. Plaintiff was a man of good means and credit— 
had apasture. Plaintiff was able te carry on a large butch- 
ering business. About $4 a head profit on butchering. 
Would have brought in market $4 more, than if sold on foot. 
Witness sold a stall to plaintiff in 1856, because, he, witness, 
was not able to attend to the business. Plaintiff bought cat- 
tle in August, before the renting in November. Not unusual 
to buy cattle as far ahead as plaintiff did. Worth $1 per 
head per month to keep cattle. Offal worth 50 cents per 
head. Red had prepared a slaughter pen.” 

Isaac R. Tant, sworn on behalf of plaintiff. “Red had 
$1,500 worth of stock on hand, at the time of renting, 1st 
Monday in November, 1855, Had one hundred and fifteen. 
or one hundred and twenty head of cattle on hand. Net 
profit on beef at that time was over $5 per head ; all stalls 
suitable for butchering business, were assessed out to others. 
After plaintiff failed to get a stall, the witness was one of 
those who bought his stock of cattle from him. After the 
ultimate failure of plaintiff to get a stall in the market, wit- 
ness made $5 profit on the cattle bought of plaintiff. 
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The following evidence was offered by defendant from the 
minutes of Council : 

“Mr. Platt moved a reconsideration of the proceedings of 
the last meeting of Council, granting the renting of a stall, in 
the lower market, to Cornelius A, Red. 

Mr. Jackson moved an adjournment. Lost. 

Mr. Jackson moved to lay the matter on the table. Lost, 

Mr. Jackson to adjourn. Lost. 

Mr. Conley moved a reconsideration of the petition of Cor- 
nelius A. Red. 

The motion prevailed.” 


John Foster, sworn for defendant. “Knows that Red 
could have obtained a stall, at the renting in 1855, Mr. 
Dye and Mr. Conly, the market committee, told Mr. Red 
that he could have a stall, which Dwyer had bid off, at the 
price he agreed to pay, or if he would bid on it, it would be 
put upagain. He, Red, replied, that he would be damned if 
he would have it; if he could not get a corner stall he would 
not have any. The stall bid off by Dwyer was an eligible 
stall, third from the west end of the market. Witness once 
rented it, and made as much money there as anywhere else. 
Profits from butchering are fluctuating as other business, 
If witness killed three or four head of cattle, and four or 
five sheep, each day made ten dollars profit, was satisfied. 
Cattle are worth three to four dollars more on the stalls than 
on foot. The offal about pays for the butchering.” 

Daniel Kirkpatrick, sworn for defendant: ‘ Red could 
have obtained a stall at the renting in 1855; agrees with wit- 
ness Foster in his testimony.” 

B. Conly, sworn for defendant: “ Knows that Red could 
have obtained a stall. Witness was a member of the mark- 
et committee, and made the offer to Red, testified to by Fos- 
ter. 





SAVANNAH, JUNE TERM, 1838. 389 





Red vs. The City Council of Augusta. 


After argument by counsel of both parties, the cause was 
submitted to the jury, who returned a verdict for the defen- 
dant. 

During the same Term, the plaintiffs counsel moved fora 
new trial, in said case, on the following grounds, to-wit: 

Ist. Because the verdict of the jury, is against evidence, 
and the weight of evidence. 

2d. Because the verdict of the jury is contrary to law in 
this: The defendant is liable equally as individuals, for the 
violation of its contracts. 

3d. Because the verdict of the jury is contrary to the 
eharge of the Court, in that the measure of damages laid 
down by the Court to the jury, was such amount of damages 
as the defendant, should by evidence show, that he had ac- 
tually sustained, subsequently to the time of the making of 
the alleged contract: The evidence showing that he had 
sustained damage after that time, to the extent of the differ- 
ence between the sale on foot, and being slaughtered and 
sold as butcher’s meat, in the market, of one hundred and 
fifteen head of cattle; and the verdict was for the defendant, 
when it should have been under the charge of the Court, for 
the plaintiff; and in that, the Court charged, that a munici- 
pal corporation, was liable for a contract, not under seal, 
made in pursuance of the reguiar business of the corpora- 
tion. 

Argument having been heard on the motion for a new tri- 
al, the Court below overruled the same on each and all of 
the grounds taken, and to this decision, the plaintiff filed his 
bill of exceptions, assiguing the same as error. 








Sneap & Syeap, for the plaintiff in error. 


Mitirr & Jackson, contra. 
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By the Court.—Bennina, J. delivering the opinion. 


Was the Court right in overruling the motion for a new 
trial ? 

All fhe grounds of that motion, may be considered as in- 
cluded in the first, that the verdict was contrary to the evi- 
dence, and to the weight of the evidence. 

We do not think this ground well founded. 

It is far from clear, that there was ever any contract be- 
tween the City Council and Red, 

At one meeting of the City Council, the motion that Red’s 
“prayer” be granted, was carried by the casting vote of the 
Mayor. 

At the next meeting, this action was reconsidered. 

[i.] Now was there a standing rule making the action of 
the Council subject to reconsideration in this way? No 
proof on the point is in the record. We are therefore per- 
mitted, if we are not required, to presume, that there was 
such a rule, 

If there was, then the matter of the petition, was still in 
an unfinished state, notwithstanding the first action of the 
Council, and the Council had still the right to ratify or re- 
verse that action. 

Especially is this so, inasmuch as, the first action of the 
Council, even if it was ever communicated to Red, did not 
lead him, as far as appears, to make new investments, or to 
engage in new operations of any kind. 

[2.] Buteven ifthere was proof of a contract, and also 
of a breach of that contract, there was no proof of any 
damages, except “ speculative damages”—that is, the loss of 
conjectural profits, and these are too remote and uncertain 
to be recoverable. So this Court has held in several cases. 
Cooper vs. Young, 22 Ga. R. 269. The Coweta Falls Man- 
ufacturing Compuny vs. Rogers,19 Ga. &. 417. 


Judgment affirmed. 
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Samue. D. Linton & Co., plaintiffs in error, vs. CHARLES A, 
Wiuiams, defendant in error. 


Charles A. Williams bought of S. D. Linton & Co., 100 barrels of flour, at $5.50 per 
barrel. The following note or memorandum of the contract was executed by 8. 
D. Linton & Co., through their agent, Mead, and delivered to the agent of Williams. 


“C. A. Witiians, 
To 8. D. Linronx & Co., Dr. 
To 100 barrels of Sup. Flour, at $5.50, - - - - $550.06 
To bo delivered at any time during the winter when wanted, from this date. Au- 
gusta, September, ’53. 
8. D. Linton & Co., 
Per Mrap.” 


On tho 3ist of January, 1854, Williams called on Linton, tendered in gold the 
$559.00, and damanded the hundred barrels of flour, which weve refused to be 
delivered. The value of fluur at Augusta, during the winter of 1854. wa proven. 

Heid, that the contract was not within the statute of frauds, but was sufficiently va- 
lid to authorize a recovery in damages thereon, for the breach thereof. 


Certiorari, from Richmond county. Decided by Judge 


Hoxv, October Term, 1857. 


This was a certiorari, wherein Charles A, Williams was 
plaintiff, aud the said Samuel D. Linton & Co., defendants, 
bringing up on an alleged error, from the City Court of Au- 
gusta, the proceedings from that Court, in an action on the 
case by the said Charies A. against the said Samuel D. & Co., 
for damages, alleged to have been sustained by the said 
Charles A., in consequence of the failure of the said Samuel 
D. Linton & Co., to deliver certain flour, under the following 
agreement 


“C. A. WILLIAMS, 
To S. D. LINTON & CO., Dr. 
To 100 barrels Sup. flour, at $5.50, —- - $550.00 
to be delivered at any time during the winter when wanted. 
from this date, Augusta, Sept, 53. 
S. D. LINTON & CO., 
Per MEAD.” 
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And upon the hearing of which cause in the City Court of 
Augusta, the presiding Judge ordered a nonsuit, on the 
ground, that “the promise proved on the part of the plaintiff, 
was wholly without consideration, inasmuch, as by the plain- 
tiffs own showing, there was no obligation by him to take the 
flour contracted for, he having the option to call for it or not, 
as he thought proper, and only agreeing to pay for what he 
did call for.” 


The following evidence was introduced on thepart of the 
plaintiff: 

Augustus D. Williams sworn, testified that he made a con- 
tract with Linton & Co., for the purchase of one hundred 
barrels of flour from them, at five dollars and a half per bar- 
rel; that he was acting in that behalfas agent for the plain- 
tiff, and was thereunto lawfully authorized; that he agreed 
with Linton & Co., in behalf of plaintiff, to pay them for the 
flour according to the custom of merchants in Augusta, that 
is, on the first of each month, he? (the plaintiff) was to pay 
them for the flour delivered during the month preceding ; 
that thereupon, said Linton & Co, executed and delivered to 
him, for the plaintiff, the said written instrument ; that a short 
time after, he called on Linton & Co., tendered to them twen- 
ty seven dollars and a halfin gold, and in the name of the 
plaintiff, demanded five barrels of flour, in pursuance of said 
contract, which were refused; that the grade or class of flour 
specified in said agreement, advanced steadily, and was 
worth during the next succeeding winter, from seven and a 
half to eight dollars per barrel. 

Martin Bridwell sworn, desposed that superfine flour, in 
the winter of 1852—54, was worth from seven and a half 
to eight dollars per barrel. 

Adrian V. Laroch sworn, desposed, that in company with 
plaintiff, on the 3lst January, 1854 he called on defendant, 
and saw plaintiff tender to him five hundred and fifty dollars 
in gold, and heard him demand of the defendant the one hun- 
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dred barrels of flour, in pursuance of said written contract, 
which were refused by defendant. 









After hearing argument, the Superior Court overruled the 
decision of the City Court of Augusta, and ordered that the 
nonsuit should be set aside, and the case be reinstated, and 
submitted to the jury upon the proofs, 

To this decision of the Court, counsel for the said Samuel 
D. Linton & Co. filed his bill of exceptions, assigning the 
same as elror. 










CiarworneE Sneab, for plaintiff in error. 






Miuters & Jackson, contra. 






By the Court.—Lumpxtn, J. delivering the opinion. 





The return to the certiorari shows, that on the 7th day of 
September, 1853, a negotiation, for the sale and purchase 
of flour, was entered into by the parties, through their respec- 

tive agents, which resulted in the delivery to the plaintiff, by 
- the defendant, of the following note of saie: 











C. A, WILLIAMS, 
ToS. D. LINTON & CO. Dr. 
To 100 barrels Sup. Flour, at $5.50, - : $550.00 
to be delivered at any time during the winter when wanted, 
from this date. Augusta, Sept. 53. 
S. D. LINTON & CO., 
Per MEAD. 
That on the 31st of January, 1854, plaintiffs ‘called on de- 
fendants and tendered in gold, the full amount of $550, and 
_ demanded the 100 barrels of flour, which were refused to be 
delivered. To recover damages, for a failure or refusal to 
perform their contract, this action is brought against the de- 
fendants; and at the trial, the above facts were presented to 
the jury, with the additional proof of the value of flourat 
Augusta, in the winter of 1853—54. The City Court held, 
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that the evidence was insufficient to entitle the plaintiff to a 
verdict, who was, on motion of counsel for defendants, com- 
pelled to submit to a nonsuit. Was this a nude pact, and 
were not the defendants bound by theircontract? Judge Holt 
reversed the decision of the Court below. He delivered the 
following opinion: 

“This Court cannot perceive how a contract, for the sale 
of one hundred barrels of flour, for five hundred and fifty 
dollars, can, with much propriety, be called a void agree- 
ment. The commodity and the price are both fully stated. 
Jt was certainly within the power of the contracting parties 
to stipulate the time of delivery; and this they have done 
with sufficient certainty. The plaintiff might, by the terms 
of the note or memorandum, postpone the delivery to the end 
of the winter. He must then receive and pay. Neither par- 
ty had the power to repudiate. If both parties had signed 
this paper, it might have seemed plainer, that both were 
bound by it. But the liability of neither would have been 
thereby increased. One signed, and the other accepted it. 
And there is in it a perfect mutuality of undertakings,” 

In confirmation of Judge Holt’s opinion, we would add, 
that it is laid down by Mr. Greenleaf, that itis not necessary 
that the agreement or memorandum, to be binding, should 
be signed by both parties, or that both be legally bound to 
the performance; for the statute only requires that it be sign- 
ed by the party to be charged therewith; that is, by the de- 
fendants, against whom the performance or damages are de- 
manded. Greenleaf on Ev. 1 vol. sec.268. And in support 
of this proposition, he cites the case of Allen vs. Bennett, $ 
Taunton, 169; Shirley vs. Shirley, 7 Blackford, 452; Da- 
vis us. Shields, 26 Wendell, 341; which fully sustain the 
doctrine. 

Chancellor Kent maintains the same position. He says, 
the signing of the agreement by one party only, is sufficient, 
provided it be the party sought to be charged. For he is es- 
topped by his signature from denying, that the contract was 
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validly executed, though the paper be not signed by the oth- 
er party, who sues fora performance. 3 Kent’s Com. 510, 
and cases therecited. And Lord Manners, in2 Ball & Beat- 
ty, 370; Sir William Grant, in 3 Ves. and Beam. 192; Sir 
William Plummer in 2 Jac. and Walk. 426; Ballard vs. 
Walker, 3 Johns. Cas. 60; Selon vs. Slade, ib. 265; Clayson 
vs, Bailey, 14 Johns. 487; Douglass vs. Stears, 2 Nott & 
McCord, 207 ; Palmer vs. Scott, 1 Russ. and Milne, 391; 
Champion vs. Plunar,1 New Rep. 252; Egerton vs. Ma- 
thews, 6 East. 307; and Sanderson vs. Jackson, 2 Boss. & 
Pull, 238; Ross on Contracts, 85; 2 Boss. & Pull. 447; 
1 Bast. 203; 23 Pickeiing, 400; 2 Hall, 405; 4 Iredell, 
257; 3 Humphrey,19; 5Ga. Rep. 171; and 1 Kelly, 220, 
are all authorities to the same point, 

Inthis case the contract is full and complete. All the 
terms of it can becollected from the writing. ‘ihe name of 
Williams does appear in it. True, it is put there by the de- 
fendants, but Williams, by accepting the contract, as thus 
written, ratifies the use of his name. Under these circum- 
stances, the signature, in writing, by Linton, thereby binding 
himself, is a good consideration for the promise on the part 
of Williams, to pay the price stipulated for the flour. He 
might call for it at any time during the winter. He was 
bound to receive the flour, and pay for it, by theend of the 
winter. 

We hold, therefore, that there was not only a sufficient 
consideration for the promise, but that the contract, as exe- 
cuted, was not within the statute of frauds. 

In Allen vs. Bennett, it was said by one of the Judges” 
that the statute was chiefly made for the benefit of buyers. 





Judgment affirmed. 
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: Whilden vs. ‘The State. 


» 
Joun B. Wuripen, plaintiff in error, vs, Tae Stare or Geor- 
Gra, defendantin error. 


{1.] There was a fight between two persons. They were separated. Thirty min- 
utes afterwards, whilst one of them was undergoing an cxamination, as to his 
wounds, with his pantaloons down, he was attacked by the other. 

Held, that the two fights were distinct, and that the first made no part of the second, 
and therefore, that on an indictment for the second, evidence of the first was not 
admissible, 


{2.] On an indictment for stabbing, the jury may find a verdict of guilty of an as- 
saultand battery. 


Indictment for stabbing, from Burke County. Tried be- 
fore Judge Hour, April Term, 1858. 


John B, Whilden was indicted in the Court below for stal- 
bing A. Floyd. 

Upon the trial the Attorney General, on the part of the 
State, offered as a witness, 

1. Floyd, the prosecuter, who testified, that on the 18th of 
July, 1856, defendant came up to him (witness) with a stick 
in one hand and a knife in the other, and made an assault 
upon him by striking him with the stick and cutting him in 
two places with the knife—one on the right arm, about 3 
inches wide, and a quarter deep, and a slight wound on the 
leftarm. The parties had had a previous difficulty on that 
day, about 30 minutes before, or a short time, not certain as 
to the length of time; the parties had not cooled; witness 
was still excited; had been separated. When defendant 
made second attack, witness’ wounds were being examined 
by Mills H. Brinson; witness’ pantaloons were down fot 
that purpose. 

Upon cross examination of witness, defendant’s attorney 
asked “ whether prosccutor did not stabdefendant in the first 
difficulty.” To which the Attorney General, on the part of the 
State, objected, on the ground that it related toa distinct and 
separate transaction, disconnected with the case at bar. The 
Court sustained the objection, and defendant excepted. 
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~ Defendant's counsel then asked “what occurred between 
the parties in the first difficulty.” The State objected, and 
the Court sustained the objection, and defendant excepted. 


Mills H. Brinson testified, that he saw the difficulty be- 
tween the parties, At the time of the second difficulty he 
(witness) was standing near Floyd, examining the wounds 
upon him: Floyd’s pantaloons were down for that purpose. 
Defendant came up and struck Floyd with a stick. As de- 
fendant came up, witness saw blood upon his stomach; 
looked fresh. The time between the first and second diffi- 
culties was short, from 20 to 30 minutes. He (witness) can- 
not be precise as to the time. 

Upon cross examination, defeudant’s counsel asked wit- 
ness “what occurred between the parties in the first difficul- 
ty.” To this the Attorney General objected on the same 


ground as before. The Court sustained’ the objection, and 


defendant’s counsel excepted. 


The case being closed, defendant’s counsel asked the Court 
to charge “that if they believed the defendant guilty of 
stabbing the said Floyd, there could be no conviction for 
assault and battery.” 

The Court refused so to charge, but charged the jury “ that 
the Attorney General might waive the felony, and that the 
jury might find defendant guilty of assault and battery.” 

To this charge the defendant’s counsel excepted. 

The jury found the defendant guilty. 

Whereupon defendant’s counsel filed his bill of exceptions, 
saying that the Court erred: 

In disallowing the question by defendant’s counsel, 
“whether prosecutor did not stab the defendant in the first 
difficulty ?” 

Also, in disallowing the question, “ what occurred between 
the parties in the first difficulty ?’ 

Also, in disallowing the question to the second — 
«“What occurred between the parties in the first difficulty ?” 
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In refusing to charge the jury as requested by defendant’s 
counsel, and in charging the jury “that the Attorney Gener- 
al might waive the felony, and that the jury might find de- 
fenda..t guilty of assault and battery.” 





Saewmake; and A. H. H. Dawson, for plaintiff in error. 


McLaws (.2itorney General) aud Jones & Sturass, con- 
fra. 





























By the Court.—Benwnina, J. delivering the opinion. 


The first question is, was the Court below right in rejec- 
ting the testimony offered as to the frst fight. 

The indictment was founded on the second fight. 

Unless the first fight made a part of the second; that is, 
unless it was a part of the ves gestae, it is clear, that evidence 
of it, was not admissible. If not a part of the res gestae, 
the first fight could not possibly constitute a defence in a 
ease founded on the second. 

Did the first fight make a part of the second? 

The Judge certifies, “that both witnesses distinctly stated 
the interval between the first and second fights, to be half an 
hour.” 

The parties had been “ separated.” 

Floyd, the party assaulted in the last fight, was at the time 
of that assault, with his pantaloons down, undergoing an ex- 
amination of the wounds received by him in the first fight. 

[1.] These being the facts, we think, that the second fight 
was a new fight, making no part of the first. 

Consequently, we think, that the Court was right in exclu- 
diug evidence of the first fight. 

The indictment was for stabbing. On such an indictment, 
were the jury at liberty to find a verdict of guilty of an 
assault and battery? The Court told the jury that they were, 
This is the only other question. 

It is laid down by Lord Hale as a general principle, tha, 
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the jury “may find the defendant guilty of part and not 
guilty of the rest.” 2 Hale’s Pleas of the Crown, 302. 

One of his examples is this; “if a man be indicted upon 
the statute of 1 Jac. of stabbing contra formam statuti., the 
jury may acquit him upon the statute, and find him guilty 
of manslaughter at common law.” Jd. Lbid 

There can be no doubt, that the general principle laid 
down by Lord Hale is true. 

It is every day’s occurrence for the jury, on an indictment 
for murder, to find the defendant guilty of any species of 
manslaughter—even the slightest, and that species does not 
amount to a felony. 

Does the principle apply here ? 

Every case of stabbing includes the case of an assault and 
battery; that is to say, an assault and battery makes a part 
of every case of stabbing. 

Why then should not the principle apply to the case of 
stabbing? 

Because, as it is said, the judgment for the assault and 
battery, would not be a bar to another indictment for the 
stabbing. 

[2.] But we think it would. 1t would show the party al- 
ready convicted of a part of that which would go to make 
up the whole case of stabbing, namely, the assault and bat- 
tery part, and that case deprived of this part, would really 
cease to be a case of stabbing; for there cannot be a case of 
stabbing, that does not include an assault and battery. 

Besides, this argument lies equally in the cases in which, 
beyond question, it is true, that on an indictment for the 
greater offence, there may be a verdict for the lesser. 

It was also argued, that the Solicitor General has no right, 
on an indictment for stabbing, to elect to have the defendant 
tried for an assault and battery only; and the reason given 
was, that, thus, the defendant would suffer in the number of 
his peremptory challenges. 

But, in the first place, the record does not show, that the 
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400 SUPREME COURT OF GEORGIA. 





Hayne et al. vs. Perry ex rel. 





Solicitor General made any such election as this: in the next, 
though it may be true, that the defendant would lose in res- 
pect to his peremptory challenges, yet, it is also true, that, in 
other respects, he would gain far more than a compensation ; 
he would gain exemption from the chance of being punished 
as a felon in the Penitentiary. 

[3.] We think, then, that the principle applies in this case ; 
and, so thinking, we have to aflirm the judgment. 


Judgment affirmed. 


James B. Hayne, et al., plaintiffs in error, vs. Josrrn M. 
Perry, to the use of, &c., defendant in error. 


A suit brought in the name of a person to whom a note not negotiable has beer 
passed, may be amended by inserting the name of the payee for the use of 


such person, 


Assumpsit, from Burke county. Decided by Judge Hott, 
April Term, 1858. 


This was a motion by the plaintiff’s counsel, to amend the 
declaration and process in a cause wherein Thomas H. 
Blount and Edward H. Blount, partners under the name, 
firm and style of T. H. & E. H. Blount, endorsees, were 
plaintiffs, and James B. Hayne, principal, and Robert J. D, 
Roberts, security, were defendants; being an action of as- 
sumpsit, founded upon a note in the following words, to-wit: 


75. Thirty days after date, I promise to pay J. M. Perry, 
seventy-five dollars, for one land warrant of 40 acres, and one 
of 120 acres, this 6th day of Nov., 1855. 

J. B. HAYNE, 
R. J. D. ROBERTS, Security.” 
and which was endorsed on the back “Jos. M. Perry ” 
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The counsel in said cause for plaintiffs moved for leave 
to amend the declaration, it being the appearance Term 
thereof, by inserting at the beginning the words “Joseph M. 
Perry, who sues for the use of,” and the word “security” af. 
ter the words Robert J. D. Roberts in the process, and by stri- 
king out the words “and your petitioners aver, that on the 
day and year last aforesaid, the said note was endorsed to 
them by the said Joseph M. Perry, for a valuable consid- 
eration.” 

The defendants, by their counsel, resisted the motion, con- 
tending that the first amendment would be a change of the 
parties plaintiff, but the Court overruled the objections of the 
defendants, and sustained the motion to amend,and ordered 
the said amendments, 

To this decision of the Court, plaintiffs in error filed their 
bill of exceptions, assigning the same for error. 


Sneap, for plaintiff in error. 
BerniEn ; Jones & JenKrNs, contra. 
By the Court—McDonatp, J. delivering the opinion. 


The motion toamend was made at the appearance Term 
of the cause, The defendant, therefore, appearing by attor- 
ney to resist the motion, had notice of it at the answering 
Term of the Court, in ample time to file his defence, and to 
prepare his proofs to sustain it. But if there had been any 
peculiar circumstance connected with the defence, making 
it necessary to the defendant to have the full benefit of the 
seventeen days before Court, the time fixed by law, for his 
service, to prepare his pleas or his answer, and if that fact had 
been made to appeer satisfactorily to the presiding Judge, 
the cause would, no doubt, have been continued, so as to have 
allowed the defendant until the succeeding Term to answer, 
thus making that the appearance Term ofthe cause. If a 
motion to amend be made by either party at the trial Term 

VOK, XXV.—26 
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of a cause, and if the matter in regard to which the amend- 
ment is asked be something material, and the Court allow 
it, the opposite party has it it in his power to compel the 
amending party tocontinue the cause. In that event, the 
party opposing the amendment, has more time to prepare his 
proofs for the trial, than if the pleadings had been originally 
perfect. He cannot be prejudiced. 

But it is argued, that inasmuch as the amendment in this 
case was to substitute a plaintiff for the one in whose name 
the suit was brought, it will make a new case, which is not 
admissible. The same argument may be urged against eve- 
ry amendment; for a declaration or plea, after amendment, 
is not i .entical with it before amendment, In this case the 
action brought is assumpsit. That is the proper form of ac- 
tion, and may be sustained on the note sued on, whether the 
suit be in the name of the payee, or, if it had been negotia- 
ble, in the name of an indorsee. 

The note sued on in the declaration is set out. The names 
of the makers and of the payee are stated; and the amount 
of the note, the consideration, and the time when payable, 
are set forth. The entire beneficial interest in the note sued 
on must be presunied to be in the parties in whose names 
the suit was originally brought. The payee, by negotiating 
it, gave the persons to whom he passed it, impliedly, irrevo- 
cable authority to suein his name, if a suit should be ne- 
cessary to its collection. We think that our statutes of amend- 
ment are broad enough toallow ofthis amendment. Codé,. 
484, 486, 493. 

In England, the rule is, that “in all cases of contracts, if it 
appear upon the face of the pleadings, that there are other ob- 
ligees, covenantees or parties to the contract, who ought to be, 
but are not, joined as plaintifisin the action, it is fatal on de- 
murrer, or On motion in arrest of judgment, or on error,” 
ist Chitly's Pleadings, 14. ‘lhe good sense of this rule in 
England has been questioned, and although it is a grave er- 
ror there to misjoin as well as to nonjoin a plaintiff, the 
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Court has allowed, in a hard case, a plaintif?s name to be 
struck from the declaration, in an action ofassumpsit, when 
the statute of limitations would bar a fresh action. 0. note 
z. By express enactment there can arise no difficulty from 
the non-joinder ofa party plaintiff. Cobb, 493. 

The amendment under consideration cannot affect injuri- 
ously the rights of the defendant. The contract and the par- 
ties to the contract are the same, and he has ample time to 
remodel his defence, if necessary to meet the case in the 
name of the payee, who has no longer an interest in the 
contract, and isonly a nominal party. Thiscase is within 
the purpose, meaning and intent of the statutes authorizing 
amendments to be made, and the judgment of the Court be- 
low must be affirmed. 

While pronouncing the judgment of the Court, I will take 
occasion to say, for myself, that according to my judgment, 
that such cases as that presented in the record, cannot be 
brought before this Court under the Constitution and law or- 
ganizing this Coutt.: 


Judgment affirmed. 





Peter Poutet anv W1rzs, plaintiffs in error, vs. Jacos Joun- 
son and another, defendants in error. 


1.) “The oath of the party, stating his belief of the loss or destruction of the original, 
and that itis not in his possession, power or custody,” is a sufficient foundation for 
the introduction of a second copy of such original. 

{2.] Verbal admissions are legal evidence, to prove a trust resulting by implication of 
law. 

[3.] Notice to a purchaser, that a particular person claims title to the thing about te 
be purchased, is sufficient, notwithstanding that the notice may not give thena- 
tare of the claim. 
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In Equity, from Richmond county. Decided by Judge 


Hott, April Term, 1857. 


The object of the bill in this case was to obtain possession 
of a lot, in the city of Augusta, to which the plaintiffs set up 
claim, and which they allege has been inequitably withheld 
from them, by the defendants, and to have that full relief, 
which their case requires, and which a Court of Law cannot 
give. 
It appears that, many years ago, the elder Cleon Nally, fa- 
ther of complainant, owned the lot now in controveisy, and 
died in possession of it; that he was a man of small means, 
and left his estate incumbered with debt, and left, as his heirs, 
his widow and two children, one of whom died in infancy ; 
that his widow, who continued to reside on the lot, took ad- 
ministration on his estate, and on the sixth of August, 1822, 
the lot was sold by the Sheriff of Richmond county, under 
an execution against Cleon Nally and one Lud Harris, and 
bid off by Philip If. Mantz; but the possession of the lot was 
not changed, after the sale, nor any title given by the Sheriff, 
until the third day of February, 1827, and the deed recorded 
14th May; that in the mean time, to-wit: on the Sth day of 
December, 1824, Mrs. Nally, being about to enter into a mar- 
riage with James Johnson, father of the complainant, Jacob, 
an ante-nuptial contract was entered into, between the said 
James, and Freeman Walker and Philip H. Mantz, as trus- 
tees for Mrs. Nally, by which the said James agreed, upon 
the marriage being solemnized, to settle and assure to them, 
the said trustees, above nained, their heirs or assigns, for the 
use of the said Mary Nally, andthe heirs, now minors of 
Cleon Nally, deceased, all the right, title, interest, claim, or 
demand, which the said James Johnson, may, by the solem- 
nization of the said intended marriage, acquire in any prop- 
erty, real or personal, now belonging to the estate of Cleon 
Nally, deceased, or to the said Mary Nally, individually: 
That the marriage was solemuized, and James Johnson and 
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Mary, his wife, continued in possession of said lot, residing 
thereon, until their death in the fall of 1839; and that com- 
plainant, Jacob, is the only issue of the marriage: That in 
1835 or 6, application being made to Mantz, forthe purchase 
of the lot, he said he could not sell it, as it belonged to Mrs. 
Johnson; that he had bought the lot, or advanced on it for 
Mrs. Johnson, and she still owed a small portion of that ad- 
vance: That after the death of Johnson and wife, to-wit: in 
November 1839, Mantz rented the lot toa tenant, who wish- 
ed to occupy it, but that the boys were in possession, and 
would not give itup: That Mantz told them they had better let 
it be rented out, and finish paying for it. He said he wastheir 
mothier’strustee; had bought the lot, when sold for her hus- 
band’s debts, and she still owed him about $65 for it: That 
Mantz was repeatedly heard to adinit the lot to be Mrs. John- 
son’s property: That on the seventh day of May, 1844, the 
said lot, having been levied on by the Sheriff of the city of 
Augusta, as the property of Philip H. Mantz, was exposed to 
public sale, and.bought by Mary T. Morrison, the highest 
bidder, for the sum of $305: That at that sale, public notice, 
in behalf of complainants, was given to the bidders, that the 
lot was not the property of Mantz, but belonged to the orphan 
children of Mary Johnson, and whoever boughtit would buy 
a law-suit: That the property was at that time worth from 
$1,500 to $2,000; That, on the 13th February, 1846, Mary 
T. Morrison, for the same consideration, $305, conveyed the 
lot to Mary Mantz, widow of Philip H. Mantz: That in the 
year 1851, Mary Mantz, then Mary Henry, and her trustee, 
John D. Smith, sold and conveyed the lot to the defendant, 
Eliza, then Eliza Hackett, who had been informed that Jacob 
Johnson pretended to make some claim to the property, but 
was advised and believed the claim to be utterly groundless, 

Upon the trial the complainant offered in evidence a copy, 
certified from the record in the Clerk’s office of said Court, 
of an alleged marriage settlement, or ante-nuptial con- 
tract, between James Johnson and Mary Nally, both deceas- 
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ed; which contract was dated, or purported to be dated, 
on the twenty-eighth of December eighteen hundred and 
twenty-four, and recorded on the first of February eighteen 
hundred and forty; said record being made, some three 
months after both the parties to said alleged contract had de- 
parted this life. 

The defendants objected to the admission of said copy im 
evidence, because, first, no evidence was offered of the exis- 
tence of any such original paper; and secondly, if ever in ex- 
istence, the original was not accounted for. Henry Johnson, 
half brother of James Johnsen, deceased, who had _ the prin- 
cipal management of this suit, and the litigation preceding it, 
as next friend of his nephew, Jacob Johnson, one of the com- 
plainants, was then sworn: and stated that he never saw the 
original paper, and never made any particular search for it 
That in order to find documents touching this case, he had 
examined the papers of the deceased James Johnson and 
wife, and a box of papers, found in the store of John D, Smith, 
in Augusta, said to belong to Philip WU, Mantz, deceased, un- 
der whom the defendants claim title, and no such paper was 
found there. No other evidence was offered of the existence 
of the original, or by way of accounting for it, The Court 
admitted the copy to be read in evidence, the defendants ob- 
jecting. 

In the progress of the trial, three witnesses were offered— 
Garey F. Parish, William Little, William W. Lawrence, to 
prove the verbal admissions of Philip H. Mantz, in his life- 
time, that this property belonged to Mary Johnson. To which 
defendants’ counsel objected, as being inadmissible to show 
title to real estate. The Court admitted the evidence, as go- 
ing to show Mantz’s acceptance of the trust, under marriage 
contract. 

The evidence of said Parish and Little, respectively, was 
objected to by defendants’ counsel, on the ground that it prov- 
ved a title, different from that set up inthe bill: forthat the bil 
claimed the property, under the ante-nuptiai contract afore- 
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said, as part of the property of said Mary Nally, at the time 
of said contract, and the proof was that said Mantz admitted 
that he had bought the lot, for Mrs. Johnson ; which objec- 
tion the Court overruled, and admitted the testimony. 

The Court charged the jury, that in order to recover, the 
Complainants must show that the property in question was 
intended to be included in the marriage contract, and that 
Mantz had accepted the trust; but that his acceptance might 
be shown by his acts and declarations, without writing; that 
the complainants’ title must be derived, under said contract. 

The Court also charged, that if Mantz held the property 
under the purchase of 1822, in his own right, it could not be 
included in the ante-nuptial contract; but if he held it for 
Mrs, Nally, it was so included. 

The Court further charged, that if Eliza Hackett bought 
the property for value, without notice of any trust in Mantz, 
she could hold it; but that a notice of any claim, on the part 
of the complainants, was suflicient, without showing what 
was the character of the claim. 

Under this charge, the jury found for the complainants. 


Defendants counsel thereupon moved for a new trial onthe 
following grounds. 

I. Error of the Court, in this: 

Ist. In admitting in evidence,a copy of the alleged mar- 
riage contract of James Johnson, in prospect of his marriage 
with Mary Nally, without any evidence that the original ever 
existed, and without accounting for its non-production, if it 
ever did exist. 

2d. In admitting parol evidence of title to real estate. 

3d. In admitting Garey F. Parish and William Little, te 
prove the admission of Philip H. Mantz, under whom the 
defendants claimed title, made during his possession of the 
property in dispute, that he Mantz held the property for Mary 
Johnson; because the admissions were, that he had bought 
the lot for Mrs. Johnson, which showed a title, different from 
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that set up in the bill, which was a title as cestui que trust, 
in Mantz under the marriage settlement above referred to. 

4th. In charging the jury, that if Mantz held the property 
under the sale of 1822, in trust for Mrs, Nally, the marriage 
settlement covered it, and it could be recovered in this pro- 
ceeding. 

5th. In charging the jury that a general notice of any claim 
to the property, on the part of the complainants, brought home 
to the defendant, then Eliza Hackett, before her purchase, 
deprived her of the rights of a bona fide purchaser for value ; 
although it was no notice of the character of the claim, or of 
the equity set up in this bill. 

II, Error of the jury, in this: 

Ist. That the verdict was against the charge of the Court, 
for the Court charged that a bona fide purchaser for value 
cannot be bound, by any secret trust of the person under 
whom he claims, unless notice of that trust is brought home 
tosuch purchaser, And no notice of any such trust was 
shown. Moreover, the Court charged that to entitle the 
claimant to a verdict, Mantz must be proven to have accept- 
ed the trust, under the marriage contract, and no such ac- 
ceptance was shown. Moreover, the Court charged, that if 
Mantz held the property in his own right, under the sale of 
1822, it could not be included in the settlement; and the evi- 
dence was that he did so hold it. 

2d. That the verdict was contrary to the evidence in the 
case, 

The Court below refused the motion for a new trial on all 
the grounds taken, and counsel for defendants excepted. 


Govutp & Syeap, for plaintiffs in error. 
Mitters & Jackson, conira. 
By the Court.—Bewnnine, J. delivering the opinion, 


Was the Court below right in overruling the motion for a 
Mew trial? This is the question. 











SAVANNAH, JUNE TERM, 1858 409 





Poulet and wife vs. Johnson, et al. 





The first ground of the motion, is in these words: 

“JT, Error of the Court, in this: 1. In admitting in evi- 
dence a copy of the alleged marriage contract of James John- 
son, in prospect of marriage with Mary Nally, without any 
evidence that the original ever existed, and without accoun- 
ting for its non-production, if it ever did exist.” 

[1.] The fifty second rule of Court is in these words: 
“ Whenever a party wishes to introduce the copy of a deed or 
other instrument between the parties litigant, in evidence, the 
oath of the party, stating his belief of the loss or destruction, 
of the original, and that it is not in his possession, power, or 
custody, should be a sufficient foundation for the introduction 





of such secondary evidence.” 
In the present case, there was a waiver of the “ oath of the 


party”’-—that is of the oath of Jacob Thompson, he “ having 
been an iufant, during most of the transactions.” 

This waiver of itself, must be considéred as an admission, 
that he, if sworn, would have made the oath contemplated by 
the rule of Court. 

The copy offered in evidence, was a copy taken from the 
record, That copy, therefore, was itself, some evidence that 
an original had existed. 

It is true that to the admission of the copy, an objection 
was taken in ¢his Court, that the instrument was not one en- 
titled to record. But itis possible, that if this objection had 
been taken in the Court below, it might have been obviated 
in some mode; as, by the introduction of witnesses to the 
execution of the instrument. The objection, therefore, if 
otherwise good, came too late. Harrison vs. Young, 9, Ga. 
R. 359. 

The common law is satisfied with “slight evidence” of the 
existence of the original writing, when secondary evidence of 
the execution of tiie writing is offered. 1 Green. Ev. sec. 558 ; 
6 Ga. 194. 

And ought not this to be so, as,it is the very object of the 
secondary evidence itself, to prove the execution, that is, 
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the existence of the original writing. When the showing i is 
sufficient to satisfy the Court, that the party is not holding 
back primary evidence, the showing it would seem, ought to 
be considered sufficient to admit the secondary evidence. 

We think, then, that there was, in what has been refered 
to, suflicient evidence, that the original had “ existed ;” and, 
perhaps, also, a sufficient “accounting for its non-produc- 
tion.” 

There was however on the last point, further evidence, 
namely, the evidence of Henry Johnson, who had been the 
guardian ad litem in the case, for Jacob Johnson, before the 
latter became twenty-one years old. This evidence was, that 
though he had never seen the original, or “ made any particu- 
Jar search” for it, “specially,” yet, that he “had examined, 
{to find documents touching” the case,) “the papers of James 
Johnson and wife, deceased, and, a box of papers, found in 
the store of J. D. Smith, in Augusta, said to belong to P. H. 
Mantz;” and “ that no such paper was found, in either place.” 
Mantz was dead ; his wife had a again ssienisil and had re- 
move from the State aving, previously to the marriage, 
made a marriage settlement, in which Smith was her trustee. 
It did notappear, thatthere was any representative of Mantz’s 
estate. Under these circumstances, no further search was 
required. Henry Johnson had searched in every place in 
which, it was to be expected, that the paper might be found. 

We think, then, the first ground of the motion, not suffi- 
cient. 

The second ground of the motion, is in these words, “in 
admitting parol evidence of title to real estate.” 

The evideuce here refered to, was the evidence of Parish, 
Little and Lawrence. We may take ZLitéle’s,as a sample. 
It was as follows—*rented the lot of Mantz in November 
1839, soon afier Johnson’s death. The boys were in posses- 
sion, and would not give it up, Mantz told them, they had 
better let it be rented out, and finish paying for it. He said, 
he was their mother’strustee: had brought the lot, when sold 














SAVANNAH, JUNE TERM, 1858. 4ll 








Poulet and wife vs. Johnson. et al. 


for her husband’s debts, and she still owed him sixty-five 
dollars for it, Witness did not understand which husband 
he meant.” There was evidence toshow the lot to have been 
sold, for the first husband’s debts, in 1822, and bought by 
Mantz; none, to show, that it had ever been sold for the last 
hushand’s debts, It may be presumed, that this renting of 
the lot by Lzétle, finished paying Mantz for it. 

Taking the above things to be true, they show that a trust 
in the lot resulted by implication of law, to Mrs, Nally, a trust 
in which, Mantz was the trustee; She the cestui que trust. 

But trusts resulting by implication of law, are expressly 
excepted from the part of the statute of frauds, which requir- 
es “all declarations or creations of truts,’’ to be “ manifested 
and proved by some writing.” 

[2.] Such trusts, therefore, may still be’ manifested and 
proved, by matter not in writing. 

We think, then, that there was nothing in the second ground 
of the motion, 

The third ground of the motion, consisted also, in an ob- 
jection to this same evidence of these same three witnesses, 
butan objection founded ona different reason; viz, thereason, 
that the admissions of Mantz, “showed,” as it was insisted, 
“a title different from that set up in the bill, which was a 
title, as cestuz gue trust of Mantz, under the marriage seitle- © 
ment?” 

The title set up in the bill, was a title under the marriage 
articles. Those were dated in 1824. By them, Johnson, the 
husbund they contemplated, agreed to settle on trustees for 
Mrs. Nally, the wife they contemplated, and for her two chil- 
dren, “ail the right, title, interest, claim, or demand, which 
the said James Johnson” might, “by the solemnization of 
said intended marriage, acquire in any property, real or per- 
sonal,” then “ belonging to the estate of Cleon Nally, deceas- 
ed, or to said Mary Nally individually.” 

Now the admissions of Mantz, showed a resulting trust in 
Mrs. Mary Nally, commencing in 1822; for the buying of 
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the lot for her by him, happened in that year. The admis- 
sions, then, showed, that this trust was a part of Mrs. Nally’s 
“right, title, interest, claim or demand,” covered by the arti- 
cles. 

The admissions, ‘‘therefore went to prove the very title 
set up by the bill; they went to prove that the lot was a part 
of the property had in contemplation by the articles, which 
themselves failed to specify what particular property they did 
have in contemplation. 

It is true, that the admissions might also serve to show, an 
independent trust in Mantz, one that would exist if there had 
been no articles at all, but yet, this does not prove, that they 
could not show, that that trust was intended to be one of the 
things contemplated by the articles, 

This third ground, then, is we think, not true in point of 
fact. 

The fourth ground merely presents this same question, in 
another form, 

The Court charged the jury, “that a notice’? (to Eliza 
Hackett) “of any claim on the part of the complainants, was 
sufficient, without showing what was the character of the 
elaim.” 

This charge is made the fifth ground of the motion, 

[3.] The charge, we think, was right. Such a notice was 
sufficient to require Miss Hackett to enquire of the complain- 
ants what was the nature of their title. And any notice re- 
quiring that of a purchaser, is a good notice. 1 Stor. Lg. 
sec. 400. 

The next ground of the motion, was this; “that the ver- 
dict was against the chargeof the Court, for the Court charg- 
ed, that a bona fide purchaser for value, cannot be bound by 
any secret trust of the person under whom he claims, unless 
notice of that trust is brought hume to such purchaser, And 
no notice of any such trust was shown, Moreover, the Court 
charged, that to entitle the claimant to a verdict, Mantz must 
be proven to have accepted the trust under the marriage con- 








SAVANNAH, JUNE TERM, 185s, 413 


Poulet and wife vs. Johnson, et al. 








tract, and no such acceptance was shown. Moreover, the 
Court charged, that if Mantz held the property in his own 
right, under the sale of 1822, it could not be included in the 
settlement; and the evidence was, that he did so hold it.” 

‘ As to the first of these three specifications, 

It is not true, that “no notice of any such trust was shown.’ 
The answer admits, that Miss Hackett “had been informed 
that Jacob Johnson pretended to make some claim to the 
property.” True, the answer also says, that she “was ad- 
vised and believed it to be utterly groundless.’ But why did 
she not enquire of Jacob Johifson? He could have told her 
better, and he, of all persons, was the one to enquire of. 

Then, Parish told her “the title was doubtful. She an- 
swered, that William T’. Gould had advised her the title was 
good.” This may mean, that she knew what Johnson’s title 
was, and that, having legal advice on it, she considered it 
worthless, ' 

Then, the property continued in the possession of Mr. & 
Mrs. Johnson, from their marriage in 1824, to their death in 
1839, It was never in the possession of P, H. Mantz,except 
as Mrs, Johnson’s administrator. The slightest enquiry by 
Miss. Hackett of Jacob Johnson in reference to his claim, 
would, probably, have put her in possession of this great 
fact. 

As to the second of these specificiations. 

There was evidence going to show, that Mantz had “ ac- 
cepted the trust under the marriage contract.” Little heard 
him tell “the boys,” (the complaints,) that “ he was their mo- 
ther’s trustee.’ What did he mean by this? That he was 
trustee by the resulting trust aforesaid, or trustee by the mar- 
riage articles? The jury might well iafer, that he meant the 
latter, not being a lawyer, is it likely, that he ever knew, that 
there was such a thing as a resulting trust. 

As to the last of these specifications, 

It is not true, as we think, that the evidence was, that 
Mantz held the property in his own right. The evidence, 
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as we think, shows that Mantz held: the property in trust for 
Mrs. Johnson and her two Nally children, a trust resulting 
by implication of law, from his having purchased the prop- 
erty for her, aad having been reimbursed by her, the money 
paid out by him in the purchase. 

The last ground of the motion, was, that the verdict was 
contrary to the evidence. 

We think, that the verdict was not contrary to the evi- 
dence. 

The result is, that we think, the judgment right, overruling 


the motion for a new trial. 8 
Judgment affirmed. 





In the matter of the annual return of Jonny J. Jones, execu- 
tor, of Seaborn A. Jones, deceased, on commission, &c. 


An executor of an executor is entitled to commissions on pecuniary legacies 
paid out under the will of the first testator, commissions to be retained out of 
the fund due to the legatees ; but he is not entitled to commissions from the es- 
tate of his immediate testator, on the hypothesis that the amount was due as 
a debt from his estate to the former estate, unless it appears that the last 
testator claimed the fund adversely to the legatees, under the first will. Thag 
the money and notes of the two estates were so commingled, that they could 
not be distinguished, makes no odds, if the deceased executor had charged 
himself with them, which he must be presumed to have done, if the contrary 
does not appear. 


Appeal from Burke county. Decided by Judge Hott, 
May Term, 1858. 


This cause (which was an ex parte proceeding,) came up 
upon the following circumstances: 
Abraham Jones dies testate, leaving his property to A. B. 
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&C., appoints Seaborn Augustus Jones,executor. He qualli- 
fies as executor. Divides all the property under the will of 
said Abraham, between A. B. & C., except the money, and 
dies before he pays over to A. B. & C. the money due them. 
Said Seaborn Augustus at his death, leaves a will appoint- 
ing John J. Jones and others, executors. Upon examina- 
tion Ly J. J. Jones, executor, he finds that his testator 8S, A. 
Jones, had so mingled the assets of said Abraham, deceased, 
with his own, that the money and notes of said Abraham 
could not be identified. J. J. Jones, executor, in his inven- 
tory and schedule, returns all the notes and money found in the 
possession of the said Seaborn A. at his death to the Ordina- 
ry, as the property of the said Seaborn A. Upon a regular 
statement made up (from reliable data,) it is found that the 
estate of S. A. Jones owes the estate of Abraham Jones the 
sum of $39,788 64, which was the amount due A. B. & C. 
under the will of the said Abraham and which had not been 
turned over to them by S. A, Jones, executor, before his 
death. J. J. Jones, who by law is executor of Abraham 
Jones, paid off said sum of $39,788 64to A. B. & C., less 
two and a half per cent. commission on the same. J. J. 
Jones when he comes to make his annual return, makes two 
returns, one on the estate of Abraham Jones in which he re- 
serves the twu and a half per cent. commissions on the $39,- 
788 64 paid to A. B. & ©. Also one on the estate of S, A. 
Jones, in which he charges the estate of S. A. Jones two and 
a half per cent. commission for paying out this amount 
($39,788 64) to A. B. & C. for the estate of Abraham Jones; 
inasinuch as it is a debt, due from the estate of S, A. Jones 
to the estate of Abraham Jones, and stands on the same 
footing as any other debt due by said S. A, Jones at the time 
of his death. At the October Term, 1857, of the Court of 
Ordinary of Burke county, (being the first Court held after 
filing of said returns,) J. J. Jones executor, moved an order 
before said Ordinary ‘‘confirming said annual returns as 
correct and making them the judgment of the Court” (a 
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copy of which order will appear in the transcript of the re- 
cord of this cause.) 

The Ordinary refused to grant this order on the ground 
that said executor was not entitled to charge the estate of 
S. A. Jones two and a half per cent. commission, for paying 
the estate of Abraham Jones the $39,788 64, for the purpose 
of settling off with A. L, & C. as he had reserved commis- 
sion on said amount, in paying off A. B,& C. From which 
decision said executor takes an appeal. His Honor Judge 
Hott, after hearing argument upon the foregoing statement 
of facts, sustained the decision of the Ordinary and passed 
the following order: 

“On hearing argument, this Court affirms the judgment of 
the Ordinary and dismisses the appeal. Let the order be 
certified to the Court of Ordinary and the case remanded ;” 
and the executor by his counsel excepted, 

The presiding Judge of the Court below certified the bill 
of exceptions, with the following note: 

“ But as this case was heard ex parte and will probably be 
so presented to the Supreme Court, it is proper to add, that 
it was stated, that Seaborn A. Jones had been allowed as the 
executor of Abraham Jones, two-and a half per cent. com- 
missions for receiving this same fund, for the paying out of 
which John J. Jones, as the executor of Abraham Jones, 
charged and was allowed two and a half per cent. commis- 
sions. The Court therefore held, that it never was a part of 
the estate of Seaborn A. Jones, and that no irregularity of 
accounts, commingling of assets or return of the executor of 
Seaborn A. Jones could make it such, That it was nota 
debt due from Seaborn A. Jones to the estate of Abraham 
Jones, but assets of his estate in the hands of his executor, 
and that John Jones held precisely the same relation to the 
estate of Abraham Jones, that Seaborn A. Jones had held. 


llth May, 1858. 
(Sigued,) WM. W. HOLT, Judge.” 


Jones & Srurees, appeared for the executor. 
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By the Court.—McDona tp, J. delivering the opinion. 


The plaintiff in error claims two and a half per centum 
commissions on the sum of 39,788 64-100 paid by him to 
certain legatees, under the will of Abraham Jones, of‘ which 
he became executor by operation of law, Seaborn Augustus 
Jones, the executor of Abraham Jones’ will, having appoint- 
ed him executor of his will. He had retained two and a half 
per centum on this same sum, as an amount due him by the 
legatees under the will of Abraham Jones, as commissions, 
for paying to them their money under that will. These 
commissions did not diminish the estate of Abraham Jones, 
for it was retained from the amount of the legacies, and re- 
duced them by that amount. He new claims two and a half 
per centum commissions on the same sum, as a debt due by 
the cstate of Seat orn Augustus Jones, to the estate of Abra- 
ham Jones. Was it a ded¢, or was the:amount a trust fund 
in the hands of S, A. Jones, to be held under the will of 
which he was executor, to be paid out whenever the persons 
to whom it belonged had a right to demand its payment? If 
the former the plaintiff in error is entitled to the commis- 
sions; if the latter he is not. If Seaborn Augustus Jones 
admitted the trust, and did not claim the fund as his own, 
in hostility to the legatees under the will of Abraham Jones, 
or refused to pay when he ought to have paid, he was not an 
individual debtor, nor a trustee guilty of a breach of trust. 
He was not a debtor at the time of his death to the estate of 
Abraham Jones, according to thisrecord, It does not so ap- 
pear in the record, It seems that there were reliable data 
from which a regular statement of the amount due the lega- 
tees under Abraham Jones’ will. from funds in the hands of 
his executor S. A. Jones, could be made up, and that it was 
made up, and the amount was paid directly to the legatees. 
It does not appear in the record what these data were. 
If Seaborn Augustus Jones made regular returns to the Ordi- 
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nary of his actings and doings as executor of the will of 
Abraham Jones, chargiug himself with the entire estate 
which came to his hands and crediting himself with all dis- 
bursements, which must be presumed, as the contrary does 
Not appear, those returns must have been the reliable data 
referred to, and perliaps the only reliable data which would 
Sully justify the plaintifin error, as the executor of Seaborn 
Augustus Jones’ will, in paying that sum to the legatees un- 
der Abraliam Jones’ will; and that payment wheu made by 
him and returned to the Ordinary, would pass as a credit of 
the estate of Seaborn A. Jones, on A’s returns as executor of 
Abraham Jones, and not asa charge against his executor, 
the plaintiffin error, The record shows that the plaintiff in 
error paid the money directly to the legatees under the will 
of Abraiiam Jones, and that for that payment he retained the 
lawful commissions in his returns as executor of Abraham 
Jones. 

His executorship of Abraham Jones’ will, was but a con- 
tinuation of the executorship of his immediate testator, and 
all disbursements made by him on account of that estate, 
went to the credit of the executorship of Seaborn A. Jones, 
But the plainuff in error claims that he is entitled to com- 
missions, from Seaborn Augustus Jones’ assets, because the 
money ard notes of the estates were so mingled together 
that he could not distinguish them, and on that account he 
returned them all as the property of Seaborn Augustus Jones, 
and thatthe amouut due to the legatees of Abraham Jones, 
became a debt from the estate of S, A. Jones to that of Abra- 
ham Jones. ‘That does not necessarily follow, but conceding 
it, then the plaintiff in error, to entitle himself to commis- 
sions, must have paid that debt, and charged himself as ex- 
ecutor of Abraham Joues, with theamount. He did not do 
that, or, if he did, it does not appear in the record. The 
payment of the legatees was direct to them from assets found, 
in the possession of Seaborn Augustus Jones, and it enured 
as a credit, to the benefit of the estate of Seaborn Augustus 
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Jones, as a disbursement of effects with which he had charg- 
ed himself as executor. It does not appear that the plain- 
tiff in error had charged himself with any thing as executor 
of the will of Abraham Jones. If he be not so charged, 
there can be no evidence of record of the payment of the 
money to him as execntor of Abraham Jones’ will, and 
without such evidence, he is not entitled to commissions, 
It is not necessary, though perhaps it is best, for an executor 
or administrator, to keep the money and notes of his testa- 
tor or intestate separate from his own. If he charges him- 
self honestly, with everything which comes to his hands, he 
is bound to account for all, in whatever manner kept by 
him, and in case of his death, his executor caniot charge 
commissions against his estate as fora debt, for turning or 
paying over the amount thus in his hands, when it is not 
disputed but the amount was in his hands as a trust fund. 

If an executor charge himself with money and assets, in 
his returns, and he die in possession of money and assets, 
the money and assets must be pregumed to be the money 
and assets of the estate of which he was executor, to the ex- 
tent to which he has charged himself. 

If the plaintiff in error felt bound to embrace in his inven- 
tory and schedule all the money and notes found in the pos- 
session of Seaborn Augustus Jones at the time of his death, 
as the money and notes of the said Seaborn Augustus Jones, 
it was unquestionably a good discharge to pay to the lega- 
tees under Abraham Jones’ will, money and notes, to the 
extent to which his testator had charged himself as executor 
of that estate. 

If that be so, there was no necessity for considering the 
amount as a debt due tothe estate of Abraham Jones, It 
might, with much propriety be considered, as a debt due to 
the cestui que trusts. 

The judgment of the Court below must be affirmed, 


Judgment affirmed. 
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Walker et al., vs. Walker, ex’ors. 


Wittram W. Wacker, et al., plaintiffs in error, vs. Mosgs 
WaLker, et al.,ex’ors, &c., defendants in error. 


Moses WatkER, et al.,ex’ors., &c., plaintiffs in esror, vs. WIL- 
L1aM W. WALKER, et al., defendants in error. 


{1.] F. J. Walker, by the 2d item of his will, directed his executors to send 
to the Colony in Liberia, in Africa, at the expense of his estate, certain 
slaves therein named. By the 4th item of the will, the executors were au- 
thorized, without any order from any Court, to sell at public or private sale, 
for cash or on credit, in their discretion, any and all of testator’s prop- 
erty, real and personal, and any or all of his slaves, except those specially 
directed to be colonized,in order to carry out testator’s wishes. And by the 
Sth item of the will, the entire proceeds of the estate is to be invested in 
such manner as the executors may see fit, and transferred to the American 
Colonization Society, to be held by them in trust for the maintenance and 
support of the seven slaves specified and their descendants. 

Held, that the trust created by this will in favor of the slaves to be colonized in 
Africa, was valid; but one which could not be executed by the American 
Colonization Society under their charter.’ 

{2.] The trust being legal, and the cestui que trusts capable of taking, the 
Chancellor will appoint the executors, or some other fit and proper persons, 


to carry the trust into effect. 


Caveat, from Burke county. Decided by Judge Hott, 
April Term, 1858. 


Ordered, by consent of counsel, that these two cases be 
consolidated and argued together. 


Francis J. Walker departed this life in 1856, having made 
his last will and testament as follows: 

In the name of Gov amen: I, Francis J. Walker, of the 
county of Burke and State of Georgia, being of feeble health, 
but of sound and disposing mind and memory, do make and 
publish this my dast will and testament, revoking all oth- 


ers: 
Impriuis. I desire all my just debts and funeral expenses 


to be paid. 
Irem. I direct my executors hereinafter named, or their 
successors in the administration of my estate, to send to the 
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colony of Liberia, in Africa, at the expense of my estate, the 
following named slaves, belonging to me, viz: Louisa (mu- 
Jatto) and herchildren, Green, William and Elizabeth ; Lou- 
isa (light negro) and her children, Catharine and Augustus, 
Sue and her son Harry; and Cecilia and her daughter 
Emily. 

Irem. I authorize my executors, in their discretion, to 
send to Liberia aforesaid, any and all my slaves not above 
named, which authority 1 expect them to exercise or not, as 
they may or may not ascertain the balance of my estate to 
be sufficient for the provision hereinafter made for the chil- 
dren above named, . 

Trem. I authorize my executors, without any order from 
any Court, to sell at public or private sale, for cash or on 
credit, in their discretion, any and all my property, real and 
personal, and any and all of my slaves, except those spe- 
cially named above, which they may think it best to sell, in 
order to carry out my wishes in this will expressed. 

Irem. I direct my executors or their successors in admin- 
istration, to invest the entire proceeds of my estate, after the 
payment of my debts and the expenses herein before provi- 
ded for, in such manner as they may deem most advanta- 
geous; and to transfer the whole of it to the American Col- 
onizalion Sociely, to be held by them in trust for the main- 
tenance and support of the children named in the second 
clause above, to-wit: Green, William, Elizabeth, Catharine, 
Augustus, Harry and Emily, and their descendants, 

Finatiy. I appoint my brother Moses Walker and my 
friend Edward B. Gresham, executors of this my last will 
and testament. 

In wi'n2ss whereof I have hereunto set my hand and seal 
this sixteenth day of May, eighteen hundred and fifty-six. 

Signed, sealed, published and declared by Francis J. Walk- 
er as his last will and testament. 

F. J. WALKER [seat] 
In presence of W. J. Jones,Sam’t, B. Crarg, E, T. Murray, 
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This will was admitted to proof in solemu form, and the 
executors qualified. 

William W. Walker gave notice to the executors that at 
the March term, 1857, of the Court of Ordinary, they would 
be required to prove the will in solemn form, and at the said 
term the said William W. Walker entered his caveat against 
the proof of the said will on the following grounds: 


(The Ist, 2d, 3d and 4th grounds having been withdrawn, 
are omitted.) 

5th. For that also,the paper presented, as the will of the said 
Francis J. Walker, is not.the will of the deceased, and is not 
as such entitled to probate. 

Ist. Because it is in violation of the statutes against the 
manuinission of slaves; in thatin and by said pretended will 
the said Francis J. Walker, both directly and indirectly, at- 
tempis to confer freedom on slaves, 

2d, Because in and by said pretended will, the said Fran- 
cis J. Walker attempts to invest the executors named with an 
illegal, discretionary authority, by which they might confer 
freedoin on slaves. 

3d. Because in and by said pretended will, the said Fran- 
cis J. Walker, contrary to law and the policy of the law, at- 
tempted to give to the executors named a discretion and au- 
thority in the management of his estate above and uncon- 
trollable by any legal authority.” 

4th. Because that in and by said pretended will, the said 
Frances J. Walker attempted to create a trust in a foreign cor- 
poration for the benefit of slaves. 


And further objecting to said will, the caveators by this 
amendment to their caveat, say: 

Ist. That by the fourth and fifth clauses of said will, the 
testator has sought to create an estate in the American Colo- 
nization Socicty, as trustees for the benefit of the cestui que 
trusts named, which is illegal and invalid, and contrary to 
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the laws of this State, in this: That he has sought to create 
an estate in the nature of an estate tail in perpetuity, for the 
benefit of said cestui que trusts, and therefore said clauses 
are void and of no effect. 

2d. By said clauses he has sought to create an eState in 
trust, first in his executors, and then in the Colonization So- 
ciety, for the benefit of persons who are incapable of taking, 
by reason that they are slaves, and therefore these clausesare 





void, 

3d. These clauses are void, because he has sought to cre- 
ate an estate in the American Colonization Society, asa t us- 
tee, which the said Society is incapable of taking, by reason 
that they are not authorized by their charter to receive such 
an estate; a copy of which charter, or act of incorporation, 
by the Legislature of Maryland, being the only charter of 
said Company, is hereto annexed asa part of this caveate 


“An Act of the Legislature of Maryland, passed March 22 
1837, entitled‘ An Act to incorporate the American Colo- 
nization Society.’ 


“ Whereas, by an Act of the General Assembly of Mary- 
land, entitled “.@n ct to incorporate the American Coloni- 
zation Society,” passed at December session, eighteen hun- 
dred and thirty-one, chapter one hundred and eighty-nines 
the said Society was incorporated with certain powers: And 
whereas, it is represeited to this General Assembly, that the 
rights and interests of said Society have been materially in- 
jured, and are likely to suffer further injury, by certain al- 
leged omissions on the part of said Society, to give efficiency 
to said Act: Therefore, 

“Section 1. Be it enacted by the General Assembly of 
Maryland, That John C. Herbert, Daniel Murray, Joseph 
Kent, Ezekiel F. Chambers, Daniel Jenifer, George C. Wash- 
ington, Virgil Maxcy, Zaccheus Collins Lee, Alexander Ran- 
dall, Francis S. Key, Walter Jones, Ralph R. Gurley and 
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William W. Seaton, of the Society called the American So- 
ciety for Colonizing the free people of color of the United 
States, and their successors, together with such others elec- 
ted and qualified, as the present or future Constitution, by- 
laws, ordinances or regulations of said Society, do or shall 
hereafter prescribe, shall be, and they are hereby created and 
declared to be a body politic and corporate, by the “name, 
style and title of The American Colonization Society, and by 
that name shall have perpetual succession, and shall be able 
to sue and be sued, to plead and be impleaded, in any Court 
of law or Equity in this State, and may have and use acom- 
mon seal, and the same may destroy, alter or renew at pleas- 
ure, and shall have power to purchase, have and enjoy, to 
them and their successors, in fee or otherwise, any lands, ten- 
ements, or hereditaments, by the gift, bargain, sale, devise, or 
other act of any person, or persons, body politic or corporate 
whatsvever; to take or receive any sum or sums of money 
goods or chattels that shall be given, sold or bequeathed to 
them in any manner whatsoever; to occupy, use and enjoy, 
or sell, transfer or otherwise dispose of, according to the by- 
laws and ordinances regulating the same, now or hereafter 
to be prescribed, all such lands. tenements or hereditaments, 
money, goods or chattels as they shall determine to be most 
conducive to the colonizing, with their own consent; in Afri- 
ca, of the free people of color residing in the United States, 
and for no other uses or purposes whatsoever; and as soon 
after the passage of this Act as may be convenient, to elect 
such oflicers as they or a majority of them present may deem 
proper, and to make and ordain such Constitution, by-laws, 
ordinances and regulations as may be necessary for the or- 
ganization of the said Society ; and to repeal, alter oramend 
the same; to prescribe the times of meeting, the qualifica- 
tions and terms of membership, and to do all such other acts 
and deeds as they shall deem necessary for regulating and 
managing the concerns of the said body corporate; Provided 

however, that the Constitution and laws of this State and o 
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the United States, and this Act of Assembly be not violated 
thereby. 

“Sec. 2, &nd be it enacted, That for the object aforesaid, 
all property, real, personal and mixed, whether in action or 
possession, and all rights, credits and demands, owned, held 
or claimed, before this Act, by the said Society, and all such 
property, rights, credits and demands, as, were it not for this 
Act, might hereafter be owned, held or claimed, by the said 
Society, shall vest and are hereby declared to vest in the said 
body corporate, and its successors, as fully and effectually as 
they have, or could have vested in the said society; and also 
that the said body corporate and its successors, are hereby 
declared to be as completely and effectually liable and re- 
sponsible for all debts, demands and claims, due now or 
which would thereafter be due by the said Society, if this 
act of incorporation had not been granted, as the said Socie- 
ty is now, or would hereafter be so liable and responsible for, 

“Src. 3. And be it enacted, That the said body corpo- 
rate, aud its successors, shall forever be incapable of holding 
in fee or less estate, real properiy in the United States, the 
yearly value of which exceeds the sum of thirty thousand 
dollars, or the yearly value of so much thereof as may be 
in this State, exceeds the sum of five thousand dollars. 

“Sec 4. @nd be it enacted, That the Act hereinbefore 
mentioned of the General Assembly of Maryland, chapter 
one hundred and eighty-nine of December session, eighteen 
hundred and thirty, be, and the same is hereby repealed :’ 
Saving and reserving, however, to the persons incorporated 
by said Act, and tothe American Colonization Society, all the 
rights and powers conferred by said Act, so far as the same 
may be necessary for the recovery, possession, ho!ding or en- 
joyment of any property, real, personal or mixed, chose in 
action or franchise of any description whatsoever, which may 
have been heretofore given, granted, devised or bequeathed 
to, or otherwise acquired by, the said persons, or any of them, 
or to or by the American Colonization Society. 
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“Sec. 5. And be it enacted, That this Act, and the powers 
and privileges granted thereby, may be at any time repealed, 
modified, amended or changed, at the discretion of the Gen- 
eral Assembly.” 

We acknowledge service of the aforegoing bill ef excep- 
tions, and that it contains a true statement of the case, sufli- 
cient for the action of the Supreme Court, and consent that 
it stand and be taken as well for a transcript for the record, 
as for the bill of exceptions, and that nothing more be re- 
quired on the hearing in the Supreme Court, 

This caveat was, by consent, appealed to the Court below, 
and a bill of equity filed, alleging that the 4th and 5th clau- 
ses of the will were illegal and invalid for other reasons than 
those contained in the caveat. 

A demurrer was filed to the bill inequity by the execu- 
tors, 


After argument, the Court below made the following or- 
der: 

“Tt is therefure ordered that the case be returned to the 
Court of Ordinary, with instructions to admit the will of 
Francis J, Walker to record, except the 3d, 4th and Sth clau- 
ses thereof, hereby declared to be null, and that an intestacy 
be declared as to all the property of the said Francis J. Walk- 
er, except such parts and so much thereof as are necessary 
to carry out the provisions contained in the 2d clause of said 
will, Let the propounders pay costs.” 

To this order counsel for the caveators excepted, saying 
that the Court erred: 

Ist. In deciding that the 2d clause of said will was valid. 

2d. In holding that the word “ descendants,” creating an 
estate in perpetuity, would vest an absolute estate in the first 
taker, if capable of taking. 

And counsel for propounders tendered their bill of excep- 
tions, saying that the Court erred: 
ist. In deciding that the 4th clause of the will is null. 
2d. In deciding that the 5th clause of the said will is “null 
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by reason of the incapacity of the trustees and cestui que 
trusts to take and hold the property therein bequeathed.” 

3d. In ordering “that the case be returned to the Ordinary 
with instructions to admit the will of Francis J. Walker to 
record except the 3d, 4th and 5th clauses thereof, hereby de- 
clared to be null, and that an intestacy be declared as to all 
the property of the said Francis J. Walker, except such parts 
and so much thereof as are necessary to carry out the pro- 
visions contained in the 2d clause of the will”? To all 
which, except so far as the order related to the 2d and 3d 
clauses, and so much and such parts of the property as were 
necessary to carry out the provisions contained in the 2d 
clause of the will, counsel for propounders excepted. 

4th. In ordering that “the propounders pay cost.” 


Sneap; and Srarnes, for caveators, 


Jenkins, Jones; and Sturges, for propounders in both 


cases. 
By the Court.—Lumrxiy, J. delivering the opinicn. 


After argument and consideration, his Honor Judge Holt 
held, that the second clause in the will of F. J. Waiker, provi- 
ding for the extra-territorial emancipation of a part of the tes- 
tator’s slaves, was valid; and counsel for the caveators ex- 
cepted. He further decided that the 4th and 5th clauses of 
the will were void, by reason of the legal incapacity of the 
trustee and cestui que trust to take and hold the property 
therein bequeathed. And to this ruling counsel for the exe- 
cutors excepted. 

Sounsel for the caveators having abandoned ,in open 
Court, their objections to the decision of the Court, upon the 
second item in the will, directing the executors to transport 
the slaves therein named, to Liberia, at the expense of tes- 
tator’s estate, it only remains to examine the 4th and 5th 
items of the will. 
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It is argued that the direction that the proceeds arising 
from the sale of the balance of the testator’s property, should 
be held in trust for the support and maintenance of the 
slaves to be colonized in Africa, and their descendants, cre- 
ates a perpetuity, and that, therefore, the legacy lapsed, and 
goes to the heirs-at-law. 

We hold that this is not a legitimate conclusion, Such is 
not the meaning of the word “descendants.” This term is 
equivalent to next of kin, or those who would take under the 
statute of distributions in this State. It means children and 
grand-children. 3 Bro, Ch. Cases, 169. This word was 
probably used in accommodation to the Act of 1819, (Codd, 
995,) which declares that real and personal property belong- 


ing to free persons of color, shall remain with such persons 
and their descendants. 


But this is wholly immaterial. If decendants mean chil- 
dren, than the children of the legatees would take, as purcha- 


sers. If heirs of the body, the seven legatees named in the 
will, took an absolute estate, under the Act of 1821. 

[1.] Can the American Colonization Sce'ety execute this 
trust? We are inclined t» think not, under their charter, as ex- 
pounded by this Court in the ease of the @imerican Coloniza- 
tion Society vs. Lucius J. Garirell,adnv’r, §¢., 23 Ga. R. 448, 
That society was authorized and empowered to take and 
receive property, forthe purpose of colonizing, with their own 
consent, in Africa, free people of color residing in the Uni- 
ted States, and for no other uses and purposes wha ever. 
We will only add here, that a corporation is the creature of 
the charter which gave it being, and is restricted within the 
bounds given to it; and has no capacities but those which 
the charter confers upon it. 2 Bac. Ab. Title Corporation, 
(D.) 9, sec. 12 ; Coke, 120; 3 Modern, 14. And a corporation 
has no right to take and hold property, except inthe manner, 
and for the purposes pointed out by the charter. did, B. 
3, 13. 
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"While it may y be true, then, ‘that the Colonization Society 
could not claim the bequest, anes the trust, for any other 
purposes connected with the object so accurately defined in 
their charter, still, the bequest itself will not of course fail, 
It is clear, from the will, that the money given for the sup- 
port and maintenance of the testator’s negroes, was not to 
take effect until they were made free, by being colonized in 
Liberia, And then, according to all the past adjudications 
of this Court, they would be capable of taking. Crawford 
and others vs. Vance and others, 4 Ga, Rep. 446; Cooper 
vs. Blakey,10 Ga, Rep. 263. 

In the latter case cited, this Court held, that when a testa- 
or, by his will, directed one of his slaves to be removed toa 
State, in which the law would allow his manumission, and 
there set free; and also bequeathed the sum of two thou- 
sand dollars to said slave, to be invested by a trustee, to be 
appointed for that purpose for the benefit of such slave, when 
liberated as directed by said will, the bequest was good. 
That is this case. 

As to the best mode of executing this trust, it will become 
a matter for the discretion of the Chancellor below. We 
would suggest the following: Ist. That the executors be ap- 
pointed trustees in lieu of the Colonization Society, provi- 
ded they be entirely reliable, and are willing to undertake 
the office. 2d. That they be instructed to invest the fund in 
State or municipal corporation bonds, and apply the interest 
annually, or so much thereof as may be necessary, to the 
support of the legatees in Liberiaduring their minority; and 
to invest the surplus of unused income, (if any,) as an addi- 
tion to the corpus of the estate. 3d, As each male cestué 
que trust arrives at age, let his share be given off to him, 
and consequently, his interest in the trust cease, except in 
the event of some one of the children dying in minority, 
when his distributive share of the portion of such deceased 
minor, shall be given off to him. So upon the coming of 
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age of any female cestui que trust, or her marriage, let the 


same thing be done. 

This plan seems to us to have the merit of distinctness, 
simplicity, aud finality of the trust, within a reasonable time. 

If itis thought better to order the executors to to pay it 
over at once to the levatees, on theirarrival in Liberia, or to 
authorize them to doit then, or atany future period, at their 
discretion, it would be lawful todo so, But knowing the 
thriftless habits of these people, and entertaining as we do, 
serious apprehensions as to their future, we would greatly 
prefer the scheme which we have proposed, provided the 
executors can be induced to embark in it 


Judgment reversed. 
McDonatp J. concurring. 
Bennine J. dissenting, 


T think this will void under the Acts of 1801 and 1818, 
My reasons for this opinion, are to be found fully stated in 
Sanders vs. WWard,(Atlanta, Mar. 1858,) and in Adams vs. 
Bass, 18 Ga. 147, To repeat them here is therefore unne- 
cessary. 





ALExX’r R, Beart, plaintiff in error, vs. SrerHen Drang, et 
al, ex’ors, &c., defendants in error. 


Srernen Drange, et al., ex’ors, &c., plaintiffs in error, vs. 
A.ex’r R. Beat, defendant in error. 


[1.] A free person of color is capable, by thelaws of Georgia, of acquiring and hold- 
jag real estate, except in the cities of Savannah, Augusta and Darien. 
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{2] A bequest in these words: “I reserve the tract of land, &e., for the use of J. A. 
W., during his natural life, or so much thereof as he can ¢ultivate for his suppor 
and at his death the same to revert back to my estate; but said land shall not be 
liable for the debts or contracts of the said J. A. W.,” is not void for uncertainty. 

[3.] The 2oth item of the will of Thomas EH. Beall was in these words: “It is my 
will and desire that after my estate shall have been settled up, and all bequests 
paid out agreeable to the provisions of this my will, the balance of the meney or 
cash remaining in the hands of my executors, shall be invested in an education 
fund, for the purpose of educating poor orphan children, citizens of the county of 
Columbia, and if the fund should not be absorbed, then the overplus to be applied to 
the education of the poor children of the county of Coluiabia.” 

Held, That the bequest was void, on account of the uncertainty as to the persons 

who were to take under it. 


The poor children of a county, or congregation, orschovl, are not susceptible of as- 
certainment. 


Demurrer, from Columbia county, Decided by Judge 
Hott, March ‘erm, 1857. 


Ordered, by consent of counsel, that the above cases be 
consolidated and argued together. 

This case came up before the Court at the January Term, 
1857, the proceedings on which argument, the facts of the 
case, and the will of the testator, will be found fully reported 
in 21 Georgia Reports, 21. 

The case came up under the following cireumstances : 

Alexander R, Beall, as next of kin to Thomas E. Beall, 
having obtained letters of administration upon the estate 
of the said Thomas E, Beall, filed his bill, and after stating 
the proceedings before referred to, as reported in 21 Georgia 
Rep. 21, set forth the following allegations and statements: 

That the ninth clause of said will is illegal and void, and 
cannot be carried into effect, because it conveys a tract of 
land toa free person of color, who has not capacity to take 
and hold lands in our State, and because of uncertainty 
in the terms of said clause; thatthe tenth clause is void be- 
cause of such uncertainty in its terms, and that the twenty- 
filth clause is void, because of uncertainty as to the subject 
of the bequest; and after probate is refused to the clauses of 
the will which have been declared void, the impossibility of 
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arriving at or ascertaining the amount conveyed by said 
clause; a portion of the fund constituted by the sale of testa- 
tor’s property as directed by the will, out of which certain 
payments were directed to be made by the clauses which 
have been declared invalid, and out of which fund the re- 
siduary bequest in the said twenty-fifth clause contained, is 
directed to be taken, now resulting to your orator by reason 
of the invalidity of said clauses; and that portion being un- 
ascertained and unascertainable; and also, because of un- 
certainty as to the objects of the bequest; the same being to 
“‘noor orphans, citizens of Columbiacounty,” and to “ poor 
children of Columbia county,” cannot be carried into effect 
asa portion of the last will and testament of Thomas E, Beall. 
And the twenty-sixth clause ofsaid will is void because de- 
pendent upon the said twenty-fifth clause, and because of 
indefiniteness and obscurity in the directions given by said 
testator as to the method in which his intention in this con- 
nection was to be or could be carried into effect, 

Thatas next of kin, he has obtained letters of administra- 
tion upon the estate of the said Thomas E., not disposed of 
by last will and testament, a copy of which said letters are 
hereto annexed, and marked Exhibit E; and that as such 
administrator de bonis non, he is entitled to all of the estate 
of the said Thomas E., which he sought to convey by the 
clauses of said will that have been declared void,and to which 
probate has been refused, as well as to the property sought 
to be conveyed by the said ninth, tenth, twenty-fifth and 
twenty-sixth clauses of said will, as the same cannot be car- 
ried into effect, a partof which property only has been given 
up by said executors to your orator, to-wit: that disposed of 
by the twelfth, thirteenth and fifteenth clauses of said will; 
that as such administrator de bonis non, he is entitled to be 
paid a reasonable hire by said executors for the work and 
labor of said slaves from the death of the testator to the pe- 
riod when the same were by said executors given up to your 
orator, to-wit: on the day of in the 
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year of our Lorp eighteen hundred and fifty seven, which 
seid hire amounts to the sum of five thousand dollars, or 
other large sum; that as such administrator he is also enti- 
tled to the stock, farming utensils and other articles, together 
with the crop of every description, which was on hand at 
the testator’s death, and reserved for the purpose of “stock- 
ing” the plantation for the slaves, amounting in value to the 
sum of two thousand dollars, or other large sum, (the same 
being disposed of by one of the clauses of said will which 
has been declared void as aforesaid,) that he is entitled to 
have and receive from the executors the crop made on the 
plantation of the testator during the past summer and fall, 
to-wit; the summer and fall of the year eighteen hundred 
and fifty six, the same amounting to the sum of five thou- 
sand dollars, or other large sum; that he is also entitled to 
have and receive from said executors that which would be 
equivalent to the use, enjoyment and cultivation of said 
plantation, or the actual cultivation thereof by said slaves, 
for four years, the said use and cultivation of the same for 
the period aforesaid, having been, by one of theclauses which 
has been declared void as aforesaid, given to the said slaves, 
in all amounting to the other and further sum of five thou- 
sand dollars; that he is entitled to have and receive from the 
said executors the sum or sums of money which would have 
been necessary to remove and used as expenses in removing 
the said slaves to Liberia, or some free State or Territory, 
and which were directed to be taken out of his estate and 
used for this purpose by the testator in certain clauses of his 
will, which have been declared to be void, as aforesaid, the 
same amounting in all to the sum of three thousand dollars, 
or other large sum. 

That by the said tenth clause of the said will, a reservation 
of a tract of land for the use of one James A. Watson for life, 
was sought to be made by the same testator, that the said 
James A. is interested, therefore, in the decree which may 
be made by this honorable Court in deciding upon the valid- 

VOL, XXV.—28 
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ity of said clause, wherefore your orator prays, that he may 
be made a party defendant tothis his bill of complaint, if it 
be deemed necessary. Your orator also showeth, that by the 
twenty-sixth clause of said will the testator directs that the 
Justices of the Inferior Court of said county of Columbia, 
shall select some person under certain conditions therein 
specified, to disburse the fund therein directed to be applied 
to the purposes specified, or that the said Justices, if they 
can find no one to take charge of the disbursement of the 
same under the conditions prescribed, shall themselves take 
charge of the said fund; and if by virtue of said provision 
the said Justices ar? interested in the decree which is by this 
his bill of comp!aiat invoked by your orator, he prays that 
the said Justices may be made parties defendant to this his 


bill of complaint. 


To this bill the defendants by their solicitor, Charles J. 
Jenkins, demurred on the grounds, 

ist. That there is no equity in said bill, for that the clau- 
ses in the last will and testament of Thomas E. Beall sought 
to be invalidated, are legal, and sufficiently distinct and cer- 
tain, as well in reference to the subjects as the objects of tes- 
tamentary disposition, to admit of execution. 

2d. That there is no equity in so much and such part of 
said bill as seeks to invalidate and set aside the 9th clause 
of said will, making provision for Nancy Goings, a free per- 
son of color; for that said clause is legal, valid and capable 
of execution. 

3d. That there is no equity in so much and such part of 
said bill as seeks to invalidate and set aside the 10th clause 
of said will, making provision for James A. Watson; for 
that said 10thclause is legal, valid and capable of execu- 
tion. 

4th. That there is no equity in so much and such parts of 
said bill asseek to invalidate the 25th and 26th clauses of 
said last will and testament; for that both the subject matter 
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of the devise and the objects of testator’s bounty contempla- 
ted in said clauses, are clearly ascertainable, and the entire 
charity legal, wise and beneficent. 

5th. That there is no equity in so much or such part of 
said bill wherein is sought a recovery of hire for the slaves 
belonging to the estate of the said Thomas E. Beall, during 
the year 1856, or of the actual proceeds of their labor during 
that year; for that said proceeds fall into and constitute 
part of the residuum, and pass under the said 25th and 26th 
clauses of said will. 

6th. That for the same, as well as for other good and suf- 
ficient reasons, there is no equity in so much or such parts 
of said bill wherein is sought arecovery of rent for the plan- 
tation whereon said Thomas E. resided, or an equivalent 
forthe use, enjoyment and cultivation thereof since testator’s 
death. 

7th. That there is no equity in so much and such part of 
said bill wherein is sought a recovery of the stock, farming 
utensils, and other articles on said plantation, being at testa- 
tor’s death, and of the crops thereon had; for that said per- 
sonalty, by the 23d and 24th clauses of said will is directed 
to be sold, and the proceeds of the sale thereof is disposed 
of by the 25th and 26th clauses thereof. 

8th. Thatthere is no equity in so much and such part of | 

“said bill wherein is sought a recovery of the sum or sums of 

money which would have been necessary to remove, or used 
as expenses in removing said slaves from the State of Geor- 
gia; for that said expenses are directed to be taken out of a 
fund, (no sum being designated,) the balance of which sum 
is disposed of by the 25th and 26th clauses of said will. 

9th. That the guardian of Nancy Goingsand James A. 
Watson, and the Justices of the Inferior Court of Columbia 
county, none of whom have been served, and one of whom 
has not been named in said bill, are necessary parties, with- 
out whom said cause cannot proceed. 

The said demurrer came on to be heard before his Honor 
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the said Judge, at chambers, when the counsel for the com- 
plainant requested the decision of the Court upon the points. 
and to the effect following, that is to say: 

Ist. That Nancy Goings, being a free person of color, is in- 
capable of taking the devise conveyed for her benefit in the 
9th clause of Thomas E. Beall’s will; the said devise is 
therefore void. 

2d. The devise of the 10th clause of said willto J. Watson 
is void, because of indefiniteness and uncertainty in its terms. 

3d. The complainant, as heir at law of Thomas E. Beall, 
is entitled to have and receive the es/ate for life in said lands 
thus undisposed of, ifthe said devises, or either of them is 
void—the same passing to him, and not to the residuary leg- 
atees. 

4th. He is also entitled to have and enjoy the term for 
years in the land or plantation conveyed for the use of the 
slaves of testator, by the 17th clause of the testator’s will, the 
said clause having been declared void and invalid, and this 
estate being thus left undisposed of by the will. 

5th. As heir at law, he is entitled, too,to the accumulations 
which have been made upon said plantation since testator’s 
death. 

6th. As such heir he is also entitled to have and receive 
all such portions of the proceeds of the sale of testator’s real 
estate, directed by said will to be employed in removing the 
said slaves to a free State,orin the arrangements necessary 
thereto,if the 15th, 16th, 17th, 18th, 19th, 20th and 24th 
clauses of said will had not been declared null and void. 

7th, That the reason for the rule which at common law 
passed all personal property not disposed of by the failure, 
lapse, or illegality of any of the clauses of a will, to the resid- 
uary legatee, does not in effect exist in Georgia, and there- 
fore the rule does not exist. Consequently there is no more 
reason in our State, why [if the heir at daw can only be ex- 
cluded by express words and plain meaning from taking real 
estate so undisposed of ] the next of kin should be excluded 
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from undisposed of personal property, except by express 
words, than should the heir at law from real estate. 

Sth. That if this rule be not repealed, still it is only the 
general rule; that to itthere are exceptions, and that a resid- 
uary bequest of a particular fund, orof the balance of cash 
remaining, after the estate has been settled up and all debts 
paid, [unless there be something in the will expressly to the 
contrary,] forms such an exception; and that this case forms 
such an exception. 

9th. That though the propositions in the last two requests 
directed to the Court be not true, still that inasmuch as the 
aforesaid clauses have been declared void, and by judgment. 
of law the slaves by them sought to be manumitted have 
passed tothe complainant as next of kin the personal prop- 
erty which was incident to or dependent upon such manu- 
mission, must also pass to the next of kin. 

10th. That he is, consequently, entitled to such stock, 
utensils, &c., as was directed to be used on the plantation for 
the negroes emancipated; also, to such amount of the crop, 
corn, fodder, bacon, and other such articles as were directed to 
be placed upon said plantation for said slaves. 

11th. That he is entitled to such amountof money as would 
have been employed in the removal of said slaves, by virtue of 
the provisions of said will, so declared void; such amoun 
being now undisposed of by the will. 

12th. That as heir at law and next of kin, he is entitled to 
have and receive all the property, real and personal, not dis- 
posed of by reason of the failure of said clauses, 

13th, That he is entitled to receive a reasonable hire for 
the said slaves, fromthe death of the testator to the time 
when they were delivered up to complainant. 

14th. That as next of kin, he is entitled to the amount of 
cash remaining, bequeathed by the 25th clause: 

1. Because, with the fund out of which this residuary 
bequest is to be taken, is blended the amount of expenses di- 
rected to be incurred in the manumission or removal of said 
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slaves; and this amount belonging by effect of law to the 
next of kin, and being now not to be ascertained, “the bal- 
ance of cash” bequeathed cannot be determined; and there- 
fore this clause cannot be executed for uncertainty. 

2. This clause is void for uncertainty because it is a be- 
quest to “poor orphans, citizens of Columbiacounty,” or fail- 
ing these, to “poor children of said county.” 


After argument heard, his Honor, the Judge sustained the 
second and third grounds in said demurrer contained, and 
refused to decide as asked in the first and second requests 
above specified. And thecounsel for complainant tendered 
his bill of exceptions, saying, 

Ist. That the Court erred in deciding that Nancy Goings 
was not incapable of taking the land devised to her by the 
9th clause of said will, and that the disposition made in said 
clause might be legally carried into effect. 

2d. That the Court erred in deciding that the devise in the 
said 10th clause was not void for indefinitenes and uncer- 
tainty. 

The counsel for the defendant tendered his bill of excep- 
tions, saying, 

Ist. That the Court erred in holding that the 25th and 
26th clauses of said will were invalid, that the subject mat- 
ter of the devise and the objects of the testator’s bounty were 
not clearly ascertainable, and that the charity was not legal, 
wise and beneficent. 

2d. In holding that the complainant was entitled to recov- 
er hire for the slaves, referred to inthe 5th ground of de- 
murrer, or the proceeds of their labor, for the year 1856, and 
that the said proceeds did not fall into and constitute a part 
of the residuum, and pass under the said 25th and 26th 
clauses, 

3d. In holding that complainant is entitled to recover rent 
for the plantation whereon Thomas E. Beall resided, or an 
equivalent for the use, enjoyment and cultivation thereof 
since the death of testator, and the possession and enjoy- 
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ment of thesame until the expiration of the four years for 
which it was to be enjoyed by the slaves, 

4th. In holding that he is entitled to recover the stock, 
farming utensils and other articles on said plantation at tes- 
tator’s death, and the crops thereon, and that the same was 
not disposed of legally by the said 25th and 26th clauses of 
said will. 

5th. In deciding that he is entitled to recover such sum 
or sums of money as would have been necessary to remove, 
or would have been employed in removing the slaves afore- 
said from the State of Georgia; and that said expenses were 
not taken out ofa fund, (no sum being designated,) the bal- 
ance of which is disposed ef by the said 25th and 26th clauses. 





Srarnes, for plaintiff in error in the first case, and for de- 
fendant in error in the other. 


JENKINS, contra. 


By the Court,—Lumrxin, J. delivering the opinion. 


There are cross bills of exceptions filed in these cases. By 
the 9th clause of Thomas E. Beall’s will, the testator says: 
“T reserve the tract of land situate, lying and being, in the 
county of Columbia, on the waters of Sweet Water Creek, 
adjoining Jands belonging to the trustees of the Methodist 


Episcopal Camp Ground, it being the tract of land that I. 


purchased from Morgan, and formerly owned by Mathew W. 
Standford, containing one hundred acres more or less, for the 
use and support of Nancy Goings, a free person of color, it 
being the place whereon she now resides, during her natur- 
al life, and after her death, the same to revert back to my 
estate; and that said tract of land shall not be liable for the 
debts or contracts of said Nancy Goings.” 

“Ttem 10th, I reserve the tract of land, situate, lying and 
being in Columbia county, on the north side ofthe Wrights- 
boro road, on the waters of Big Kiokee Creek, containing one 
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hundred and eighty acres, be the same more or less, adjoining 
Jandsof Benjamin Upton, Lamar and others, it being the tract 
of land that I purchased of Valentine Watson, for the use of 
James A. Watson during his natural life, or so much thereof 
as he can cultivate for asupport, it being the place whereon 
said Watson now resides, and at his death, the same to re- 
vert back to my estate; but said land shall not be liable for 
the debts or contracts of said James A. Watson.” 

The Court upon demurrer to the bill filed in this case 
was asked to decide, that the devise in the 9th item of the 
will was void, because Nancy Goings, being a free person of 
color, was incapable of taking under this devise, And that 
the 10th clause was void, because of the indefiniteness and 
uncertainty of its terms, On the contrary, the Court held 
that these bequests were valid; and this constitutes the al- 
leged error in this bill of exceptions. 

Was the Court right ? 

It might be plausibly contended that the ¢zt/e to the tract 
of land, did not pass to Nancy Goings, under the 9th clause 
of the will, there being no words of -gift, grant or alienation. 
The operative words are, “I reserve for the use of Nancy 
Goings” &c. Reserve the tract of land from what? From 
sale by his executors as afterwards directed in regard to his 
lands generally in the 23d item of his will; Nancy Goings 
was to have the use and occupation; but the title to remain 
in the executors, and the provision, that the life interest thus 
given should not be subject to her debts, harmonizes with 
this idea. 

But suppose it be a life interest bequeathed to this free 
person of color, is she not competent to take and hold it, un- 
der the laws of this State? I once thought otherwise, but 
subsequent examination has shaken my confidence in the 
correctness of that opinion. 

By the 8th section of the Act of 1818 (Cobéd 993) free per- 
sons of color were not permitted to purchase or acquire any 
real or personal estate. But by the 3d section of the Act of 
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1819, (Cobé 995) this section of the Act of 1818 is repealed, 
so far as it respects real estate, except in the cities of Savan- 
nah, Augusta and Darien. What is the necessary implica- 
tion? Why, that free persons of color in Georgia, except in 
the three cities designated, may acquire real estate. And 
this inference is confirmed by the Act of 22d January, 1852, 
(Phamplet p. 101,) regulating the sale of real estate “ belong- 
ing to free persons of color.” 

While, therefore, I exceedingly doubt the policy of allow- 
ing free negroes to acquire and hold real estate, and that too 
without limitation as to quantity, still the correction of the 
evil, if it be one, is with the Legislature and not with the 
Courts. 

We do not see any insuperable difficulty, as it regards the 
tenth item of the will. It was intended by the testator to give 
James A, Watson, we apprehend, a life estate in the whole 
tractof land, to be used and occupied by him, for the purpose 
of cultivation ; and for nothing else. He could not lease or 
otherwise dispose of it. 

Can the 25th and 26th items of the testator’s will be execut- 
ed? The circuit Judge held, that these clauses were invalid; 
because the subject matter and objects of the testator’s boun- 
ty were not clearly ascertainable: And further, that the char- 
ity th vein created was not legal, wise and beneficent. 

‘his decision is assigned as error by the other side, and 
constitutes the second bill of exceptions. 

Alter much reflection on this case, and witha sincere wish 
to fulfil the intentions of the testator, which are highly com- 
mendable, we fear it will be difficult if not impossible to ex- 
ecute this will. 

Who are the poor orphan children of Columbia county de- 
signated as the beneficiaries, of the testator’s bounty? Ard 
how are they to be ascertained? The poor children of a coun- 
ty or congregation or school are not susceptible of ascertain- 
ment; and when such terms are used in wills,as designatio 
personz, they have always been determined to be insufficient 
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and the devise or bequest intended to be created by them, to 
be void for uncertainty. (Powell on devises, 419 ; Com. Dig. 
412; Bac. 4b. 159; Dashiell and others against the Attor- 
ney General and others 5, Harr. and John. 392, and the au 
thorities there cited.) 

And this difficulty cannot be remedied by the doctrine of 
Cy. Pres. in our State; nor by the statute of Elizabeth; nor 
by the inherent powers of a Court of Chancery, 14 Ves. 342 ; 
2 Iredell 255 ; 4, Dana 357; Adam’s Eq. title Master. And 
an Act of the Legislature to cure the defect would be void as 
agaiust the heir at law, in whom the title to the property 
vests, 

There are other serious, if not insurmountable obstacles in 
this case, what amount of education is to be bestowed upon 
these poor orphan children? If no more than the law now 
supplies, the fund is not needed. In case the fund will not fur- 
nish adequate means for giving the mere rudiments of an edu- 
cation to all of this class, how isit to be apportioned? What 
was the wish of the testator upon these and numerous other 
points, which naturally suggest themselves? Weare left to con- 
jecture. A Court of Chancery, or even the Legislature un- 
dertaking to frame a scheme,might be wide of the mark con- 
templated by Mr. Beall, and this is the danger, in all these 
cases, 

The cases show that a devise is void, which gives a lat- 
itude of discretion to the trustees. Who then shall supply a 
plan for the application of this fund? Many might beable and 
willing to do so. But would that be the will of the testator ? 
And it is that, and that alone, that we are called upon to car- 
ry out. Whattwo minds would agree, touching the dispensa- 
tion of this charity? For myself I am constrained to say, 
that so far as my knowledge extends, the poor school system 
has proved a failure inthis State. Common schools may suc- 
ceed, experience will show. Any system, which steps shortof 
feeding and clothing the destitute children obtaining an educa- 
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tion, will accomplish nothing. The Girard charity is based 
upon this truth; and herein consists its wisdom. 

While therefore I am delighted to see the manifestation 
made by Mr. Beall in the right direction, and for which his 
memory deserves to be consecrated in the hearts of the be- 
nevolent, I regret that his humane purpose, should miscar- 
Ty, for want of being more specific. I sincerely trust that our 
men of wealth, who are encumbered with large estates, with 
noimmediate objects of their bounty upon whom to cast their 
wealth, will, while imitating his noble and praiseworthy ex- 
amble as to its ends and aims, take more precaution as to the 
mode and manner of effectuating their designs, While the 
North is studded all over with institutions to alleviate the suf- 
ferings and promote the welfare of our race, endowed by 
munificence of private persons, our people heap up riches 
and die and know not who shall gather them, whether a wise 
man or a fool. 


Judgment affirmed. 


Bennine, J. concurring. 


The Court are unanimous on all the questions in these two 
cases, except those growing outof the 25th and 26th items of 
the will. Therefore, I shall confine myself to those two 
items. : 

The Court below held those two items, void. I think, that 
it ought to have held them, void. I think, that they are void 
for uncertainty. 

What persons were meant by the expression, “ poor orphan 
children, citizens of the county of Columbia?” Persons in 
existence at the time of the testator’s death, or such persons, 
and their successors through all time? How poor must per- 
sons be, to meet this description, wholly destitute of proper- 
ty, or how nearly so? 

The same questions may be asked, of the expression, “poor 
children of the county of Columbia.” 
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There is to be raised, “an education fund for the purpose 
of educating poor orphan children.” &c. 

What is meant by “ educating?” st, as to the branches 
to be taught; 2d, as to the extent to which, the branches are 
to be pursued; 3d, as to the time during which, each child is 
to enjoy the benefit ; 4th,as to the school to which each child 
is to be sent, whether a school got up for the special purpose, 
out of the fund, or some, and what, school of the county? 
5th, as to the great question of maintenance during the peri- 
od while the “ educating” is going on? The poor have tobe 
fed, and clothed, and lodged, or they cannot be educated. 

It seems to me, that there is no certainty as to what the 
testator had in his mind, in these respects. There is nothing 
by which, we can a¢ a// determine what his scheme was. 

When this is so, ought the testamentary disposition to be 
held good? Executing such a disposition must be all blind 
guess work, sofar as the intention of the testator is concerned. 

No case sanctioning a disposition so uncertain as this was 
cited. The Girard will case comes the nearest to doing so, 
but in that case, the disposition uncertain as it was, was cer- 
tainty itself, as compared with the disposition in this case, 
See sections, 3, 4, 5, 6, 7, 9, of the XXI item of Girard’s will. 
2 How. 131. 

I think, then, that these two items in the will, are void for 
being uncertain in the respects above indicated. 

The items, are, I think, obnoxious to other objections, but 
Icontent myself with mentioning this one. 


McDonatp, J. dissenting. 
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Ricnarp H. McLeop et al., plaintiffs in error, vs. Tuz Sa- 
VANNAH, ALBANY AND Gutr Rartroap Company, defen- 
dants in error. 


The Legislature, in 1806, authorized Joseph Hill to erect a toll bridge across the 
Great Ogechee, ata particular place; and the Act provides that it shall not be 
lawful for any one to erect any other bridge within five miles above or below. 
The toll bridge was built, and hasbeen kept up ever since. In 1847 and 1851, the 
Legislature authorized the construction of a railway across the same river, between 
Savannah and Albany, which would necessarily cross near the first bridge, and 
which was actually carried across, within a mile and a half below the same. 

Held, That the franchise granted to the Railroad Company was notthe same as 
that conferred on the first grantee, nor so similar as to be deemed an infringement 
upon the prior charter, in the sense in which a new bridge or ferry interferes with 
one previously established at the same point; and tbat no injunction will be gran- 
ted, nor compensation decreed, by way of damages in such case. 


In Equity, from Chatham county. Decided by Judge 
Fiemine, January Term, 1857. 


Richard H. McLeod and William F. Law, trustees of Sa- 
rah E, King, and William King, the husband of the said Sa- 
rah E. King, and others, filed their bill of complaint against 
the Savannah, Albany and Gulf Railroad Company. 

To this bill of complaint the defendants filed a general 
demurrer. 

After argument, the Court below gave the following de- 
cision, in which will be found a statement of the facts of the 
case: 

In 1806 the Legislature of Georgia granted to Joseph Hill, 
his heirs and assigns, the right to build a toll bridge across 
the Great Ogechee at a designated place. The fifth section 
of this act provides “that it shall not be lawful for any per- 
son or persons, at any time or times, to build any bridge or 
keep any ferry on the river Great Ogechee, within five miles 
either above or below the said bridge, which is hereby ex- 
clusively vested in the said Joseph Hill, his heirs and as- 
signs.” The above fifth section contains the obligation of 
the public entered into through the Legislature, to Joseph 
Hill, his heirs and assigns, The consideration of this ob- 
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ligation is, “that the said Joseph Hill, his heirs or assigns, 
shall erect the said bridge in a complete and substantial man- 
ner, at least sixteen feet in width, and capable of sustaining 
and passing over all carriages in common use, within three 
years from the date of the Act, and rebuild the same when 
necessary, and keep the said bridge in good and sufficient re- 
pair forever.” They fix the tolls he is to receive by saying, 
that they shall be the same as are provided for in the Act of 
1790 to Wade Hampton and James Green. In that Act the 
tollsare particularly specified for“loaded wagons and other 
four wheeled carriages, for empty carts and drays, for a man 
and horse, for foot passengers, for black cattle, for hogs sheep 
and goats, for rolling hogsheads drawn by horses.” From 
this it necessarily follows that the bridge to be erected by 
Hill was to be capable of sustaining and passing over, not 
only all carriages in common use, but also horses, foot pas- 
sengers, black cattle, hogs, sheep, goats and rolling hogs- 
heads. The above, then, is the obligation of Hill to the pub- 
lic, the consideration of which is the exclusive privilege 
granted tohim. The bill alleges and the demurrer admits, 
that Hill and his assigns have fulfilled their part of this 
contract, they are therefore entitled to all the rights, privileg- 
es and emoluments granted in the charter. The only ques- 
tion is, whether the bridge constructed by the defendant in- 
fringes upon those rights and privileges, and thereby takes 
away, or destroys, or depreciates the value of those emolu- 
ments. I say thereby, because although subsequent legisla- 
tion may impair or destroy the value of a franchise, previous- 
ly granted, yet if the subsequent legislation does not violate 
the exclusive privilege previously granted, the party has no 
right to complain. For the party to have a right to redress, 
the subsequent legislation must have been prohibited by the 
first. This I understand to be now the settled doctrine of 
this country, and I also understand that this is admitted by 
the counsel for complainants. 
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Butto return: The question for my decision is, whether 
the bridge constructed by defendant is a violation of the ex- 
clusive privilege of the complainants. I enter upon the con- 
sideration of this question with great diffidence, not only be- 
cause of its intrinsic difficulty, but because the few decis- 
ions to which I have been referred in the argument, are in- 
consistent with each other. Acknowledging my indebted- 
ness to the very able argument of counsel on both sides, I pro- 
ceed to the consideration of the question before me. 

In the case of McLeod and others vs. Burroughs, the Su- 
preme Court of Georgia say: “The Act of 1806 is a con- 
tract between the grantee, Hill, and the Legislature; both 
parties are bound by its stipulations; what its‘ meaning is, 
is for the Courts to determine. The grantee ‘proceeds to in- 
vest under it according to his understanding of its provisions, 
He does so at the peril of a different construction by the 
Courts ; they can only act when a caseis made.” Thecase 
is now made, and the duty is upon me to construe this con- 
tract between Hill and the Legislature. 

One principle and an important principle in the construc- 
tion of this contract between Hill and the public, is stated by 
the Supreme Court in the case from which the above quota- 
tion is made, and in which case this very charter to Hill was 
before the Court. They say: The exclusive privilege (mean- 
ing the exclusive privilege to Hill) “is in derogation of a 
common right, and the act which confers it must be strictly 
construed.” By strict construction I understand that noth- 
ing is to be considered as granted which is not expressly 
granted; in other words, nothing is to be considered as grant- 
ed by implication. What then is expressly granted to Hill 
in. this charter? The exclusive privilege is expressly granted 
him of erecting and keeping a bridge across the Great Oge- 
chee, for the passing over of all carriages in common use, for 
the passing over of horses, foot passengers, cattle, hogs, 
sheep, goats and rolling hogsheads. Now a railroad bridge 
constructed for the purpose and the exclusive purpose of sus- 
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taining and passing railroad cars, is not a bridge capable of 
sustaining and passing carriages in common use, or any oth- 
er article or thing for which Hill is entitled under his charter 
to charge toll, with the single exception of foot passengers. 
[ Passengers in carriages are not liable to pay toll, they only 
pay for the carriages in which they pass.] Railroad bridges 
are incapable, not because they want strength, but because 
they are not so constructed as to permit the passing of any- 
thing but railroad cars. Foot passengers may get over, 
though not very safely, and the railroad is bound to prevent 
it or respond in damages, The question of damages from 
this cause, however, is not before me, the bill having made 
no charges or allegation as to this matter. To construe the 
exclusive privilege of Hill as extending to a railroad bridge, 
constructed for the exclusive purpose of passing their cars, 
you must resort to implication ; you cannot find it expressed 
in the words of the grant. The moment you extend it to 
such a bridge, you violate the principle of strict construction, 
which the Supreme Court say, “is the rule for construing 
this charter—it being in derogation of a common right.” 
Again: This charter is a contract between Hill and the 
public. The obligation of the one is the consideration for 
the obligation of the other. Precisely, then, where the obli- 
gation of the one stops, the obligation of the other stops al- 
so. The obligation of each is a safe and just rule for meas- 
uring the obligation of the other. Now I ask, is Hill under 
his charter bound to furnish a bridge capable of sustaining 
and passing railroad cars? [Let it be remembered that five 
miles is not the exclusive privilege, but the limits within 
which the exclusive privilege is to be exercised.] If the Leg- 
islature in granting to the defendant the authority to build 
this bridge, violated the exclusive privilege of Hill, it must 
be because Hill’s charter granted to him the exclusive privi- 
lege of building it. The privilege and the obligation of Hill 
are coextensive—they go hand in hand,and where his priv- 
ilege stops, his obligation stops, and where his obligation 
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stops, his privilege stops. What is his obligation? His ob- 
ligation is to furnish the public with a bridge capable of sus- 
taining and passing all carriages in commonuse. Now there 
can be no question that this means carriages in common use 
at the time the Act was passed; railroad cars were not in 
common use at that time; indeed, they are not in common 
use now, being used exclusively by railroads, Hill, then, 
is under no obligation to furnish a railroad bridge, and if 
that is not his obligation, then it is not the privilege exclu- 
sively granted him in his charter. And if it be not his ex- 
clusive privilege, how can it be a violation of that privilege 
to grant it to another? I repeat, theobligation and the priv- 
ilege of Hill go together, and where his obligation stops, his 
privilege stops also. 

Again suppose ‘and in this age of great, and wonderful, 
and rapid improvement almost any supposition may be re- 
alized,) suppose that all carriages in common use at thetime 
Hill’s charter was granted should cease to be used at all, and 
that carriages should come into common use propelled by 
steam, electricity, condensed air, or any other motive power, 
thatin the march of human improvement may be discovered, 
and which carriages the bridge of Hill could not sustain and 
pass over: would Hill or his assigns be compelled by the 
terms of their charter to furnish a bridge capable of sustain- 
ing and passing these new vehicles? I apprehend not ; they 
could say, and doubtless would say, we are only bound to 
furnish a bridge capable of sustaining and passing carriages 
in common use at the date of our charter, Well, if they 
are not bound, then it is not their exclusive privilege, and if 
not their exclusive privilege, then it is no violation of that 
exclusive privilege to authorize some one else to erect a 
bridge capable of answering the wants and necessities of the 
public. The supposition I have made, is, I grant, a very im- 
probable one, but no man acquainted with the improvements 
of the last fifty years will say that it isan impossible one. 


VOL. xxv.— 29 
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But be this as it may, it is a stronger case for the complain- 
ants than the one actually before me. In the case I have 
supposed, it might be contended by Hill and his assigns that 
it was their exclusive privilege to furnish a bridge for the 
passing of carriages in common use, without reference to 
the date of their charter. I have no idea that this position 
could be maintained in any Court of justice, but there would 
at least be some foundation for an argument, The case be- 
fore me is very different. Railroad cars, as already stated, 
are not in common use. They are used only by railroads. 
Hill and his assigns, under no possible construction of their 
charter, can be held bound to furnish a bridge capable of 
sustaining and passing them. Now if Iam right in the 
proposition that when the obligation of Hill stops, his privi- 
lege stops, and that when his privilege stops, all restrictions 
upon the public stop, then it would be no viclation of the 
charter of Hill, to authorize the defendant or any one else, 
to erect a bridge capable of sustaining and passing railroad 
cars. 

if the wants and necessities of the public require such a 
bridge, and the charter of Hill does not bind him te furnish 
it, then it is not only the right but the duty of the Legisla- 
ture to authorize some one to provide it, This cannot 
bea violation of Hill’s charter, for the right and privilege of 
furnishing a bridge, except for the passing of carriages in 
common use, was never vestedin him. In other words, Hill 
and his assigns have no exclusive privilege of building a 
bridge for the passing of railroad cars, The prohibition to 
the Legislature stops where the exclusive privilege of Hill 
stops. : 
This reasoning, however, will not avail, if it be true, as 
contended by complainant’s counsel, that the Legislature has 
not authorized the defendant to build their bridge within the 
exclusive limits of Hill. The charter of the defendant grants 
the right to build a road from the “City of Savannah, or 
some point on the Central Railroad, near Savannah, to Alba- 
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ny on the Flint river, with express power to adopt such 
route as the said company may select.” This necessarily 
involves the power to build a bridge across the Ogechee 
somewhere. Are the five miles excluded? They are if a 
bridge within those five miles would be a violation of Hill’s 
charter. But if I have been right in the views I have sub- 
mitted, a bridge within the five miles, for the passing of rail- 
road cars, would not be a violation of Hill’s charter. The 
same reason that would make a bridge Jeyond the five miles 
lawful, applies to a bridge within the five miles. Why would 
a bridge beyond the five miles be lawful? Because it would 
not violate the exclusive privilege of Hill. Then a bridge 
within the five miles would be lawful for the same reason, 
because it would not violate the exclusive privilege of Hill. 
The charter of defendant, in my view, grants the power to 
build a bridge for the passing of their cars across the Oge- 
chee at any point where the route selected should strike it, 
provided the said bridge should not interfere with any char- 
tered rights. I have shown, or at least attempted to show, 
that the bridge in its present location, does not interfere with 
any chartered rights, 

The above is also an answer to another proposition of 
complainants’ counsel, that even if the Legislature have 
granted the authority to build a bridge within the exclusive 
limits of Hill’s charter, Such act of the Legislature would be 
unconstitutional and void. The act of the Legislature can- 
not be unconstitutional, unless it violates the charter of Hill ; 
but I have already decided that it does not violate the char- 
ter of Hill. 

The demurrer is sustained, and the bill dismissed with 
costs, 

To this decision the complainants’ counsel filed their bill 
of exceptions, saying that the Court erred on the following 
grounds: 

Ist. Because his Honor the Judge erted in deciding that 
the bridge constructed by the Savannah, Albany and Gulf 
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Railroad Company, thereby taking away, or destroying, or 
depreciating the value of the franchise previously granted 
to the complainants, did not violate the exclusive privilege 
previously granted to the complainants. 

2d. Because his [Honor the Judge erred in deciding that 
the bridge erected by the Savannah, Albany and Gulf Rail- 
road Company across the Ogechee river, did not violate the 
exclusive privilege previously granted to Joseph Hill, his 
heirs or assigns. 

3d. Because his Honor the Judge erred in deciding that 
the bridge erected by the Savannah, Albany and Gulf Rail- 
road Company across the Ogechee river, did not violate the 
fifth section of the act of the Legislature of Georgia, provi- 
ding that it should not be lawful for any person or persons, 
at any time or times, to build any bridge or keep any ferry 
on the river Great Ogechee, within five miles either above 
or below the said bridge, which was by the said Act exclu- 
sively vested in the said Joseph Hill, his heirs and assigns. 

4th. Because his Honor the Judge erred in deciding that 
the bridge erected by the Savannah, Albany and Gulf Rail- 
road Company over the’Great Ogechee River, is not a viola- 
tion of the exclusive privilege previously vested in Joseph 
Hill, his heirs and assigns. 

5th. Because his Honor the Judge erred in sustaining the 


demurrer and dismissing the bill. 


Warp, Owen & Jones for complainants. 


Law, Bartow & LovELL, contra. 


By the Court—Lumpxiy, J. delivering the opinion. 


This is a proceeding in equity at the instance of Wm F. 
Law and others to restrain by injunction ,the Savannah, Al- 
bany and Gulf Railroad Company from using a bridge con- 
structed by them on the Great Ogeechee river; or by an alter- 
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native prayer, to compel them to pay damages for a disturb- 
ance of the franchise vested in complainants, as the assignees 
of Joseph Hill. . 

By an Act of the Legislature of Georgia, passed the 26th 
of June, 1806, the exclusive right of erecting a bridge over 
the great Ogechee, at a place designated in the*Act, and on 
certain specified conditions, was vested in Joseph Hill, his 
heirs and assigns, Clayton’s Dig. p. 298. The grant is in 
these words: “It shall not be lawful for any person at any 
time or times to build any bridge or keep any ferry on the 
said river, great Ogechee, within five miles, either above or 
below said bridge, which is hereby exclusively vested in the 
said Joseph Hill, his heirs and assigns,” 

The complainants aver themselves to be the assignees of 
Joseph Hill, the grantee; and that all the conditions of the 
Act obligatory on them, have been duly complied with. 

By an Act of the Legislature, passed the 25th of December, 
1847, and amended the 20th of December, 1857, a company 
was incorporated by the name of the Savannah and Albany 
Railroad Company; and invested with all the privileges of 
any other railroad company, for the purpose of constructing 
a road from Savannah or some point on the Central Rail- 
road near Savannah to Albany on the Flint river, with ex- 
press power to adopt such route as the company may select. 
The defendant has selected a route which crosses the great 
Ogechee river within five miles below the bridge erected by 
Hill, and now in the hands of his assignees, the complain- 
ants, over which their trains are carried in the prosecution 
of their business. 

The complainants did not attempt to restrain the defend- 
ant in any other way, except by a written notice, from build- 
ing the bridge ; a copy of-which is attached as an exhibit to 
their bill, They now pray for an injunction to restrain the 
defendant from using their bridge, alleging its construction 
to be a violation of the Act of 1806; and an infringement 
upon their exclusive grant; or in the alternative, such com- 
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pensation by way of damages asa Court may decree te be fit 
and proper. 

To this bill the defendant has filed a general demurrer, 
and the great question raised by the demurrer is, and which 
goes to the whole bill, whether the construction by the de- 
fendants of their road across the great Ogechee river within 
five miles of the old bridge is a violation of the exclusive 
right vested in the complainants? If it be decided in the 
negative, the bill of course contains no equity. 

That the defendants pass the great Ogechee river constant- 
ly with their locomotives and trains on a structure they have 
laid across said river within the limits secured to the com- 
plainants, is not denied. That this structure is not only call- 
ed a bridge, but that it was erected for the safe and expeditious 
passage of passengers and freight, whether from greater or 
less distances, over this stream, in the cars or carriages, pro- 
vided for that purpose, is not disputed. Still the defendant 
insists, that notwithstanding all this, theirs in not sucha 
bridge as was contemplated by the complainants’ charter ; 
and upon this single point this case rests. 

It is too late perhaps to deny, that the franchise granted in 
1806, is a contract. The decision of the Supreme Court of 
the United States, in the celebrated Dartmouth College case, 
has imposed that doctrine, at least for the present, upon the 
Courts of this country, whether it be irreversibly established, 
time alone can show. Nor need counsel argue so earnestly, 
or declaim so eloquently, in favor of the inviolability of con- 
tracts. The sole inquiry for us is, the true exposition of the 
charter of 1806. Settle that, and the controversy in this case 
is ended. For while it is admitted, that individual interest 
must be subservient to that of the public, and must yield 
when the public necessity requires it; and that chartered rights 
no more than any others, are exempt from this paramount 
right of the State, to take private property for highways or 
any other public purpose, still neither in this, nor any other 
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constitutional government, will this be done, without making 
to the individual aggrieved, just compensation. 

Grant that the franchise in this case is as broad as com- 
plainants contend it is, still, if a crossing for the Savannah 
and Albany Railroad would have been impossible at any 
other place, the old bridge site itself might have been seized 
and appropriated for this purpose, by virtue of the power of 
eminent domain residing in and reserved to the people of 
the State; making due compensation of course to the pro- 
prietors. 

We come back then to the enquiry, have the chartered 
rights of the complainants been violated by the defendant? 

No one pretends, that the structure erected over the Oge- 
chee river, by the defendant is not a bridge. But is ita 
bridge in contemplation of the Act of 1806? Repudiating 
as I always do, the two modes of construing the statutes 
referred to by law writers, the one literal and the other liberal, 
I ask, as the only true guide, what did the Legislature mean ? 
For having ascertained that, we cannot bind them beyond 
what they intended to bind themselves, Otherwise you 
force upon the public the performance of a contract which 
they never made,’ 

The Legislature granted to Joseph Hill the privilege of 
erecting a bridge, and when from accident or decay, it be- 
came impassable, they granted also, the free and quiet en- 
joyment of a ferry on the same conditions as those of the 
bridge. They granted the privilege of erecting a toll bridge, 
capable of sustaining and passing all carriages in common 
use, at the date of the Act; and in the contingency stated, of 
keeping a ferry for the purpose of passing such carriages. 
They allowed, to Joseph Hill, the same tolls that were already 
allowed to Wade Hampton and James Gunn, by the Act of 
1790; and I would here remark, that a charter had been 
granted to Wade Hampton, and General James Gunn, anda 
bridge was erected; but the franchise to these grantees was 
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revoked by the Act of 1806, on account of alleged misuser ; 
but without any judicial forfeiture having been declared. 

But to resume. The Legislature in the grant to Hill spe- 
cified the kind of bridge to be built, and the purposes to 
which the exclusive privilege applied, by the tolls provided 
for in that Act, which were, for loaded wagons, and other 
four wheeled carriages; for empty carts and drays; fora 
man and horse; for foot passengers; for black cattle; for 
hogs; sheep and goats; and for rolling hogsheads drawn by 
horses, 

These provisions are sufficient to satisfy any one, that the 
exclusive privilege granted to Joseph Hill, was that of erect- 
ing a bridge for the transit of carriages then in common use ; 
and for the other articles enumerated in the Act of 1790; 
and that consequently the protection secured to him by the 
5th section of the Act of 1806, was a corresponding protec- 
tion ; that is, a protection against the erection of any similar 
bridge used for similar transportation ; and that it cannot be 
extended without doing violence to the obvious meaning and 
true intent of the grant, to the construction by a railroad 
company, under Legislative sanction and authority, of a 
bridge for the. sole purpose of affording transit for its cars, 

But this point is put beyond all dispute from the fact, 
that railroads at that distant day, were wholly unknown in 
this country. Therefore the Legislature could not have 
meant to guard against interference by a mode of crossing, 
of the very nature and existence of which they had no 
knowledge. 

Whether then we look to the language of the Act constru- 
ed with reference to the subject matter, to the intention of 
the Legislature, interpreted by the state of things existing at 
the date of the Act, to the situation of the parties, or to the 
thing granted—its nature and use at the time, it seems clear 
that the prohibitory clause in the Act of 1806, cannot, in jus- 
tice and fairness, be made to extend to a bridge, erected for 
the transit of the cars of the railroad company, and for tha 
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purpose alone; the said clause being utterly irrelevant to 
that sort of bridge. 

But it is insisted that all this can make no difference, and 
the question is propounded, can a grant of this kind be in- 
fracted, because an advantage not contemplated at_the time, 
may result from its violation. It is asked, is there any im- 
plied condition-in such a grant, that upon some new im- 
provement being made, the grant should be void? 

Without stopping to examine whether this be a candid 
mode of meeting the difficulty, we understand it to be now 
solemnly settled, that the grantee in such a case as this, can 
take nothing by implication. Charles River Bridge vs. War- 
ren Bridge, 11 Peters, 420; Shorter vs. Smith, 9 Ga. R. 517. 
And further, that the rule which requires the grant to be ta- 
ken most strongly against the grantor, does not apply to a 
Legislative Act. But that on the contrary, any ambiguity in 
the terms of a charter, shall operate against the grantees; 
and that grants of exclusive privileges to corporations or in- 
dividuals are to be strictly construed. And that if the terms 
of the contract are doubtful, the doubt must enure to the 
benefit of the public. McLeod et al.vs. Burroughs, 9 Ga. R. 
220, 221, 222; Justices of the Inferior Court vs. Plank Road 
Company, 9 Ga. R. 479, 480; Devarris on Statutes, 40, 41, 
et seg. 48; Mayor of Macon vs. M. and W. Railroad,7 Ga. 
R. 227. 

Our conclusion is, that the structure on the great Ogechee 
river by the defendant, is part of the railway only; and not 
a bridge in the sense of the charter of 1806. Certainly it is 
not a toll bridge in the meaning of the franchise granted to 
Joseph Hill. That if the value of the complainants’ fran- 
chise be impaired by the Acts of 1847 and 1851;; still this 
does not impair the obligation of the contract entered into 
by the State, with Joseph Hill; there being nothing in that 
contract to deprive the people of Georgia of the benefits of 
the new system of intercommunication introduced by the 
invention of railroads; nor to forbid the passage of a law 
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authorizing the construction of a railroad at the place in 
question. Indeed for myself, I am strongly inclined to think, 
the Dartuzouth College case to the contrary notwithstanding, 
that it was not in the power of the Legislature of 1806, to 
make a contract, of the character that this is claimed to be, 
which should have the effect of taking from their successors, 
for all coming time, the right of opening any such new 
methods and channels of trade and travel, as their posterity, 
at the end of a half century, might deem essential to the 
comfort, convenience and prosperity of the present and fu- 
ture generations, 

It is yielded in the argument, that it is not the line of tra- 
vel, but the right of portage merely, that has been granted 
to the complainants; and that the defendant could tunnel 
the river and cross immediately under the complainants’ 
toll bridge. In my judgment, this surrenders the whole case. 
For we have seen, that there is no such magic in the mere 
word bridge, that can constitute the right to interfere in this 
case. 

On the one hand, the railroad bridge can be used merely 
for the appropriate purpose of passing locomotive engines, 
and trains of cars on their way between the termini of the 
road and the various intermediate stopping places; and is 
incapable, as a bridge, of being used for the passage of any 
vehicle, animal or even foot passenger for whose passage 
the complainants are entitled to receive toll: and therefore 
does not violate the charter granted to Hill. And on the 
other hand, complainants’ bridge has not the capacity to carry 
over the river the company’s engines and trains; and even 
if they could, it would be questionable, whether they would 
be entitled to collect toll for the same. The franchises 
are totally different and do not interfere the one with 
the other; what is the defendant to do? They have a right 
of transit across the river. The complainants cannot and will 
not pass them. Are they not entitled to provide the means 
of crossing themselves? A caravan arrives with an enor- 
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mous elephant, the old bridge is too weak to bear the weight 
of the animal. The proprietor refuses to put him over. 
Have not the owners a right to provide the means by flat 
- or otherwise to transport their property? 

But we forbear to discuss the question. The identical 
principle invelved, has come before the Courts of New York, 
and been solemnly adjudicated adversely to the claim set up by 
the complainants in their bill. In the case of the Mohawk 
Bridge Company against the Utica and Schenectady Rail- 
road Company, 6 Paige, 564. Chancellor Walworth says: 
“Neither is the Legislature deprived of the power to provide 
for the conveyance of freight or passengers, from one part of 
the State to another, by an improvement which was entirely 
unknown, at the time, when the grant to the bridge compa- 
ny was made. And if the grant had in terms given to the 
corporation the exclusive right of erecting a toll bridge acréss 
the river at Schenectady, this subsequent grant to the rail- 
road company to cross the river with their railway from 
Schenectady to Utica, and tu transport passengers thereon, in 
the ordinary course of their business, in the conveyance of 
travelers from one place to another, would not have been 
an infringement of the privileges conferred by such prior 
grant; as the railroad bridge would not bea toll bridge, with- 
in the intent and meaning of the grant to the first company.” 

I am aware that a decision has been made in Connecticut 
counter to those in New York. But it is New York, and not 
Connecticut, that has given the law to the States of this 
Union, as the history of our jurisprudence will demonstrate. 

It is needless to kick against the pricks. Old things must 
give place tonew. The forest must yield to the waving 
harvest and golden fruit; the red man of the woods to the 
sturdy and stalwart Saxon; the turnpike to the canal, and 
both to the railway. The complainants’ were free to aban- 
don their bridge at any time, as did Hampton & Gunn, and 
there was none to molest them, There was, in this respect, 
no mutuality in this, so called, contract. And if their profits 
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have been impaired by this new mode of travel and trans- 
portation across rivers and morasses, they stand in no worse 
situation, and are no more entitled to compensation, than are 
thousands of individuals throughout the land, who are daily 
subjected to losses and ruin by new inventions and improve- 
ments, superseding and displacing those already in use, 
They have reaped no doubt, long ago, twice-told, the money 
they have expended, and should be satisfied with a mono- 
poly of a half a century, granted improvidently, if not illegal- 
ly—the prior right to Hampton & Gunn, never having been | 
judicially forfeited. 3 Kent, 458; Thompson vs. The People, 
23 Wendell, 579, 580, 596. | 

By my direction, my friend Mr, Smale, assistant Reporter, 
has inserted entire, in the bill of exceptions, the admirable 
judgment pronounced in this case by our brother Fiemine ; 
from whom, whenever I have the misfortune to differ, which 
has been but seldom, 1 suspect the soundness of my own 
opinion. Would that the briefs of the able counsel who so 
thoroughly investigated this question, were allowed by law 
to be reported. Their omission in this and other cases is 
an irreparable loss to the profession. To their labors I am 
greatly indebted for the alleviation of my own. 














Judgment affirmed. 


Bennine, J. concurring. 


The Savannah, Albany and Gulf Railroad Company erec- 
ted a bridge for their Railroad, across the great Ogechee, 
“within five miles” of the toll bridge of the plaintiffs in 
error. 

The charter of the company said what was equivalent to 
saying, that they might erect this bridge. 

The fifth section of the Act of 1806, authorizing the erec- 
tion of the toll bride, has these words: “it shall not be law- 
ful for any person or persons, at any time or times, to build 
any bridge, or keep any ferry, on the great Ogechee, within 
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five miles, either above or below the said bridge,” (the toll 
bridge,) “ which is hereby exclusively vested in the said Jo- 
seph Hill, his heirs, and assigns,”” 

The second section had given to Joseph Hill, his heirs and 
assigns, the exclusive privilege of erecting the toll bridge. 

The fourth section gave him the right to receive “a toll 
equal to that,” theretofore, “granted to” “Wade Hampton 
and James Gunn.” 

The toll granted to them was, “for every loaded wagon, and 
other four wheeled carriage, four shillings and eight pence; 
for every empty wagon, two shillings and four pence; ‘‘ for 
every loaded cart, or other two wheeled carriage, two shil- 
lings and four pence; for every empty cart, or dray, one shil- 
ling and two pence; fora man and horse, six pence; fora 
a foot passenger, three pence; for all black cattle per head, 
three pence; for hogs, sheep, and goats, two pence; for every 
rolling hogshead with two horses, and drawn, one shilling 
and two pence; for every rolling hogshead with one horse 
and drawn, one shilling and no more.” Watk. Dig. 420. 

The question may be stated in general terms, to be this: 
Have the plaintiffs, the owners of the toll bridge, a right to 
sue the Railroad Company, for the erection of the railroad 
bridge? ici : 

The Court below held that they have not; and I think, 
that it held right. 

[1.] Grants of monopolies from the Legislature, like the 
grant contained in the Act of 1806, are to be construed 
strictly, so as to make them convey as little as possible. 

This Court, speaking of this very grant, said, that such 
grants are to be strictly construed.” McLeod vs. Burroughs, 
9. Ga. 221. 

These grants from the Legislature, occupy in our law, 
much the same place, which, grants from the King, occupy 
in the English law; and they must receive much the same 
construction, “ By the” (King’s) “grant of all mines in sueh 
a soil, altho’ the grant be ex certa scientia et mero motu, 











| 
| 








462 SUPREME COURT OF GEORGIA. 


MeLeod et al., vs. The Savannah, Albany and Gulf R. R. Co. 








mines royal of gold or silver, shall not pass, but the words, 
{soil and mines,) shall be taken in a common sense; and to a 
common intent; but to have them pass, there ought to be 
special words.” 1 Coke 46. The case of Allin Woods. 

According to this, the words, “any bridge,” contained in 
the grant of 1806, are to “‘be taken in a common sense, and 
to a common intent.” Taken in this manner they will no 
more include a railroad bridge, than will the words, “all 
mines,” taken in this manner, include gold or silver mines. 
In 1806, when the words, “any bridge,” were used, railroads 
and railroad bridges were unknown. It is therefore, impos- 
sible, that the legislature, in using the words, “any bridge,” 
could have had railroad bridges in their mind. 

I think, then, that the words, “any bridge,” in the Act of 
1806, do not include railroad bridges, 

{2.] But, if I though they did, I should still think the plain- 
tiffs not entitled to sue the defendants, or, at least, not enti- 
tled to recover of the defendants, more than nominal dama- 
ges. 
A toll bridge is a public highway over which, every body, 
with his goods and vehicles, has the right to pass. If there 
is a toll laid on him, or on his goeds, or on his vehicles, he 
cannot pass without paying toll; if there is no toll laid on 
him or on his goods, or on his vehicles, he can pass without 
paying toll. 

In the case of the present bridge,a man could pass the 
bridge, toll free, with a drove of mules or horses, or with 
camels, or elephants; or riding in a sleigh, or in a one wheel- 
ed carriage, for on none of these things is any toll imposed. 

So, I suppose, for the same reason, the army, horse, foot, 
and artillery, could pass toll free. 

In a word, every thing could pass; and every thing on 
which, no toll was Jaid, could pass toll free. 

This being so, a railroad car, with its load of passengers, 
or freight, would have the right to pass the bridge toll free, 
for no toll is laid upon the passage of such a car, True, a 
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railroad car might find some difficulty in getting to, and over, 
the bridge ; but this does not affect the right; and, besides, 
a time may come, and, in the opinion of many persons, wil} 
come, when the steam engine, with its train of cars, will be 
seen running on the common roads, 

But if this be so, then it can be no injury to the bridge, 
that railroad cars do not pass over it, but pass the river else_ 
where ; it must be a benefit; it must be the means of sa- 
ving the bridge, from much wear and tear, if not, from des- 
truction, under the mighty weight of the strange engines and 
cars. 

The case stands thus: The Railroad Company have the 
right to cross the toll bridge with their engines, cars, &c. toll 
free. They do not choose to insist on this right, but choose 
to cross on a bridge of their own ;—Can the owners of the 
toll bridge sue the Railroad Company for pursuing this 
course? If they can, surely, it cannot be, that they are en- 
titled to recover more than nominal damages, 

I think the judgment of the Court below ought to be affirm- 


McDonatp, J. dissented. 





R. W. Rogers, Sheriff, &c., plaintiff in error, vs, Ropert H. 
May, defendant in error. 


A Sherif arrested a defendant in ca. sa., and took frem him a defective bond under 
the honest debtors’ Act of 1823, and let him go at large. In doing this, the Sher- 
iff acted in good faith, and under legal advice. Afterwards, the Sheriff re-arrested 
the defendant, and took another and a perfect bond, under the Act aforesaid; and 
this he did, time enough to make the bond, &., returnable to the same Term, to 
which the first bond, &c., were properly returnable. 

Held, That the Sheriff was not liable to a rule for the money due on the ca. sa. 
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Rule, from Columbia county. Decided by Judge Hott, 
April Term, 1858. 


A motion was made in the Court below by Robert H. May, 
for arule nisi against Richard W. Rogers, Sheriff, to show 
cause why he should not be attached for contempt, in per- 
niitting a voluntary escape of Richard Downs, who had been 
arrested by said Sheriff, under a capias ad satisfaciendum in 
favor of Robert H. May vs. Richard Downs. 

The Sheriff showed for cause, that on the 5th of F iiedon, 
4858, he had arrested said Richard Downs, and taken the 
bond then in Court and returned his acts and doings, with 
the writ and bond, to Thomas M. Berrien, from whom he 
received the writ; and that the said Thomas M. Berrien re- 
turned said writ and bond to the Superior Court. That in 
doing this, he acted in good faith and by advice of counsel; 
that onthe 21st April, 1858, he had re-arrested Richard 
Downs, and taken a bond in strict conformity with the stat- 
ute; that no Term had been lost, and that the plaintiff in ca. 
sa. had not been injured in any respect. 

The first bond was defective in several particulars. It 
was payable to the Sheriff. It stated, that the defendant 
was arrested at the instance of Robert H. May & Co., when 
the ca. sa. was in the name of Robert H.May. It was made 
returnable to the Court next after its date, which was only 
thirteen days off. It was conditioned for the defendant’s 
appearance to take the benefit of the Acts of the General As- 
sembly for the relief of honest debtors, instead of, to stand to 
and abide by, such proceedings as might be had in relation 
to his taking the benefit of the Act of 1823, for the relief of 
honest debtors. 

After argument, the Court held ‘that the bond was void; 
that the Sheriff was guilty of a voluntary escape, and ame- 
nable to the rule for contempt, and overruled every ground 
assumed by the Sheriff; and to this decision of the Court the 
Sheriff filed his bill of exceptions, assigning the same as error. 
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McKenzie & Warp; and Mrirrers & Jackson, for plain- 
tiff in error. 


C. H. SHockxey, contra. 


By the Court.—Brnnive, J. delivering the opinion. 


Ought the rule nisi against the Sheriff, to have been made 
absolute ? 

It ought not to have been, if the escape was a negligent 
one. This is not disputed. The Court below considered 
the escape tohave been, not a negligent, but a voluntary, 

one. 

If we go by what is said, and, perhaps, what is decided, 
in Colley vs. Morgan, (5 Ga. 185,) we must say, that the es- 
cape was no more than a negligentone. And we incline to 
think, thatit was no more thana negligent one. The reason 
why the Sheriff let the defendant go at large, was, not that he 
wished him to be at large, but, that he felt himself constrain- 
ed by the daw, (mistaken though he might be,) to let him go 
at large—that law which he had to interpret for himself. 

Would such an escape as this, amount even by the com- 
mon law, to a satisfaction of the debt? Hardly. 

_ Nocase was cited in which, an escape in such a case as 
this, was held to be voluntary. 

But say that this escape was voluntary, does it follow that 
the rule should have been made absolute? 

The reason why a voluntary escape subjected the Sheriff, 
by the common law, so absolutely to the payment of the debt, 
was, that by a voluntary escape, the ca. sa. became satisfied, 
or, atleast, functus officio, so that the Sheriff could not 
re-arrest the defendant under it. Watson Shff, 141. « 

But the common law in this respect, has been changed by 
our statutes, 

An Act of 1811 sdys, that both the fi. fa. and the ca. sa. 
“shall be of full force until satisfied, without being obliged 


VOL, xxv.— 30 
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to be renewed on the Court roll from year to year.” Codd. 
Dig. 510. 

An Act of 1843, says, that “in any case where a debtor 
has been arrested under an execution against the body, and 
is afterwards discharged from such imprisonment, either by 
the authority of the plaintiff or otherwise, without the debt 
being paid, that such arrest and discharge shall not operate 
as a satisfaction of the debt, but the debtor’s property 
shall be liable to the judgment as though no arrest had been 
made.” Jd. 515. 

This repealed the common law rule which says, that a 
liberation of the arrested debtor shall be a satisfaction of the 
ca. sa. 

And the effect of it in the present case, was, to prevent the 
ea. sa. from being “ satisfied” by the act of the Sheriff in let- 
ting the defendant go at large on receiving from him the first 
bond. 

The ca. sa. thus being prevented from being “ satisfied,’ 
by this act of the Sheriff, the statute of 1811, aforesaid, came 
in, and said, that the ca. sa. should be ‘of full force until 
satisfied.” And if the ca. sa. was still ef force after this act, 
then the Sheriff had the right to re-arrest under it. 

Is it true, that the /atter words aforesaid, of the statute of 
1843, would, if they were all, authorize an implication, that 
satisfaction was to be sought for only out ef the debtor’s 
property? But those words are not all; there are the words 
of the statute of 1811, which are, that the ca, sa, “shall be of 
full force until satisfied ;” and we are not allowed to make a 
statute by implication repugnant to another statute, if there 
is not some great necessity for doing so. There is no such 
necessity here. 

These things being so, we think, that the Sheriff had the 
right to make the second arrest, and to take the second bond ; 
and, that as he acted throughout in good faith, and under le- 
gal advice, and, as no Term of the Court was lost by his mis- 
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take, the rule against him should not have been made ab- 


solute. 
Judgment reversed. 





Smeon Warnock prepounder, plaintiff in error, vs. Green G. 
Warson, et al. caveators, defendants in error. 


Persons who are cited in the Court of Ordinary, become parties to the proceeding, 
and when thereis an appeal in that proceeding, they are carried up as parties to 
the appellate Court, though they may not be the actual appellants: consequently, 
it may happen, that the appeal will be good as to them, when it will not be good 


as to the actual appellants. 


Caveat, from Burke county. Decided by Judge Hott, 
April Term, 1858. . 


This was an appeal by Green G. Watson, caveator, from 
the following order and judgment, passed by the Ordinary of 
the county aforesaid, at the January Term, 1858, of his 
Court: 

“Upon the application of Simeon Warnock, of the county 
of Burke, to set up a nuncupative will of Everett Tindall, 
late of said county deceased, and to have granted to him let- 
ters testamentary thereon, it appearing to the Court by the 
testimony of Dr. Charles A. Thompson, James M. Sheppard 
and William Jenkins, that Everett Tindall aforesaid, did, on 
or about the fifteenth day of November, in the year of our Lord 
eighteen hundred and fifty-seven, in the time of his last sick- 
ness, and in the house of his (the said deceased’s) habitation, 
he being then and there sound in mind, pronounce, in the 
presence of said witnesses, his nuncupative will, in the words 
following :” | 

“I call upon you all to bear witness, it is my wish and 
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will, if I die, that all my property shall go to my child: I 
want my cousin, Simeon Warnock, to be my Executor, man- 
age my affairs, pay my debts, and save what he can for my 
child. J want him to take my child home, raise it, and man- 
age the property for it. All of you bear witness that this is 
my last will.” 


“And it further appearing to the Court that the said de- 
ceased left no widow, and only one child, a girl, named 
Martha Lurania, to whom process has issued, calling upon 
her to contestthe setting up of the said nuncupative will, if she 
desires. It is therefore, ordered, that the said testamentary 
words be set up as the nuncupative will of deceased, that they 
be admitted to probate, and that letters testamentary thereon 
be issued to Simeon Warnock, the executor, therein named, 
in terms of the statute in such case made and provided.” 

Upon the calling of the said cause in the Court below, the 
propounder of said will, by his attorneys, moved to dismiss 
the appeal of the said caveator, on the following grounds: 

I, Because the appeal had not been legally transmitted by 
the Ordinary to the Clerk of the Superior Court; and because 
there was no evidence before the Court that any appeal had 
been entered. 

II. Because the said Green G. Watson was not a party in- 
terested in the said proceeding, and had no right to caveat 
the same, nor to appeal from the said judgment, for the fol- 
lowing reasons : 

lst. Because he was not named in said will, either as exe- 
cutor or legatee ; and his interest in said will, or in the estate 
of said deceased; did not appear either by his own oath or 
any other proof. 

2d. Because his caveat does not disclose such an interest 
as entitled him to be heard in said cause; 

3d. Because he had no interest under said will; was not 
next of kin to the deceased, and would not have been a dis- 
tributee of the estate of said deceased if he had died isites- 
tate. 





SAVANNAH, JUNE TERM, 1858, 469 


Warnock vs. Watson, et al. 








4th, Because none but the widow, or next of kindred of 
the testator are allowed to contest the setting up and pro- 
bate of a nuncupative will. 

With regard to the interest of caveator, it appeared that 
Everett Tindall died, leaving no widow, and only one child 
to-wit: Martha Lurania, an infant about six or seven years 
‘ old; that Green G. Watson was the maternal uncle of the 
child; Simeon Warnock, the cousin of the testator ; and that 
no affidavit by the said caveator of his interest had been filed 
with the Ordinary, or in this Court, nor did any other inter- 
est appear than his said relationship. 

After argument the Court decided against propounder on 
the motion to dismiss, for irregularity in the transmission of 
the appeal. The Court further decided that Green G. Watson 
was not entitled to be heard in the Court of Ordinary, nor in 
this Court, in these proceedings, because he was not a party 
interested therein, and dismissed his appeal. 

But it appearing to the Court, during the argument, by the 
papers in the cause, and the admission of counsel, that the 
said minor child had no guardian, and that at the trial be- 
fore the Ordinary of said cause, no guardian, ad litem, had 
been appointed for the said child, the Court thereuy-on decided 
that inasmuch as the said child’s interest had not been 
represented in the said proceedings before the Ordinary, 
that they were ez parte, irregular and wholly void, and should 
be remanded to the Ordinary for a re-hearing. Whereupon 
the Court passed the following order: 

“Tt is erdered by the Court that Malcome D. Jones be and 
he is hereby appointed guardian ad litem of Martha, infant 
daughter of the testator. That the cause be remanded to the 
Court of Ordinary, and that the Court of Ordinary be direct- 
ed, and it is hereby directed to hear the application of 
the propounder of said nuncupative will, and make such or- 
der in relation to said will, as it may deem right according to 
law.” 

Whereupon the counsel for the propounder excepted, to so 


, 





470 SUPREME COURT OF GEORGIA. 





Warnock vs. Watson, et al. 





much of the opinion and judgment of said Court, as decided 
that the said proceedings before the Ordinary and the judg- 
ment therein were irregular and void, and that the said cause 
should be remanded to the said Court of Ordinary fora re- 


hearing. 


Jones & Sturges, for the plaintiff in error. 


BENNETT, contra. 


By the Court.—Bewnntne, J. delivering the opinion. 


The first ground of the motion to dismiss the appeal, was 
abandoned in this Court. 

Was the Court below right, on the other grounds, in dis- 
missing the appeal, and in remanding the case to the Court 
of Ordinary ? 


We think not. 
Process had issued to the infant from the Court of Ordin- 


ary, calling upon her to contest the nuncuptive will, if she 
desired to do so. 

She, therefore, was a party to the cause in the Court of 
Ordinary. 

After the decision of the cause in that Court, Green G. 
Watson came before the Ordinary, and, as the “ next of kin’ 
to the infant, demanded an appeal from the decision; and 
an appeal was granted to him, and the case was transmitted 
to the Superior Court. 

There was an appeal, then, regularly received by the low- 
er Court, and regularly transmitted to the higher Court. 

An appeal carries up the whole case. Therefore, it must 
carry up all the parties to the case. 

This appeal, then, in carrying up this case, carried up the 
infant, as one of the parties to the case. 

The case, including the parties to it, being thus regularly 
carried up, the appellate Court obtained jurisdiction of the 
case including the parties to it. 
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These things being so, suppose it true, that, as Watson had 
no interest, the appeal ought to have been dismissed as to 
him, did it thence follow, that it ought to have been dismiss- 
ed as to the infant? Certainly not. She had an interest, 
She had the only interest; and dismissing the appeal as to 
her, would not have been determining the appeal ‘‘ accord- 
ing to law and ‘right,’ the mode, according to which, the 
statute says, that appeals from the Court of Ordinary, must be 
determined. Pr. Dig. 238. 

We think, then, that the Court ought not to have dismiss- 
ed the appeal as to the infant, but only as to Watson ; and, that, 
after dismissing the appeal as to Watson, the Court should 
have appointed a guardian ad litem for the infant, and have 
let the case proceed in her name, as the appellant. 

Perhaps, the appointment of Jones,as guardian ad litem, 
may still answer, so far as the appointment of such a guar- 
dian, is concerned. 

As to the main matter, however, we see no necessity for 


remanding the case tothe Court of Ordinary. We think, that 
the case may be well perfected in the appellate Court; and 
that both right and expediency require, that it should be per- 
fected there; and then, that it should proceed to an end in 
regular course. 


~ Judgment reversed. 


McDona tp, J., dissenting. 


This cause comes up on excepticn taken to the judgment 
or order of the presiding Judge in the Court below, appoint- 
ing Malcolme D. Jones, guardian ad litem of Martha, the 
infant daughter of the testator, and ordering that the cause be 
remanded to the Court of Ordinary, and that the Court of 
Ordinary be directed to hear the application of the propound- 
er of the will, (a nuncupative will) and make such order in re- 
lation to said will as it may deem right according to law. Sim- 
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eon Warnock moved before the Ordinary to set up a nuncu- 

spative will of Everett ‘Tindall, deceased; Green G. Watson 
caveated the application. The will was established and the 
caveator appealed, In the Superior Court a motion was made 
to dismiss the appeal, and the appeal was dismissed. No ex- 
ception was taken to that decision. But the presiding Judge 
pronounced the judgment or order above stated, which is 
assigned as error, and this Court unanimously reverse that 
judgment. But this Court send back their judgment of re- 
versal with instructions to the Court below, the amount of 
which is, that the cause shall be reheard before the Or- 
dinary, and that a guardian ad litem shall be appointed for 
the infant. I cannot concur in the authority of this Court to 
give instructions, in such a cause, to the Court below. The 
only jurisdiction which the Superior Court had of the cause, 
was given to it, by the appeal which was entered from the 
decision of the Ordinary. That appeal was dismissed. The 
cause, after the dismissal, was no longer in the Superior 
Court, and that Court could no more pass an order in respect 
to it, than it could in any cause pending before the Ordinary. 
If the order had been passed prior to or simultaneously with 
the appeal, the effect would have been the same, for the dis- 
missal of the appeal carried with it everything which had been 
done,and which could not have been authorized, but for 
the appeal. 

The order is nugatory at any rate, in my judgment ; for the 
effect of the dismissal of the appeal, was to leave the judg- 
ment of the Ordinary quite as operative and effective as if no 
appeal had been entered. 

The power claimed for this Court to award such order and 
direction to the Court below, in the premises as may be con- 
sistent with the law and justice of the case, cannot, it seems 
to me, be exercised in this case. There must be a cause in 
that Court, on which the order and direction of this Court 
may operate. Butthere is no causethere. The appeal was 
dismissed. No error was assigned on the decision dismissing 
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the appeal, and without it, this Court could not reverse the 
judgment of dimissal; and thatstanding, the case cannot bein 
the Superior Court. 


‘ 





Exizasetu M. House, plaintiff in error, vs. Jesse Houses, 
defendant in error. 


A Court has no jurisdiction over a case in which, neither of the parties is, or has ever 
been, in the State, or is a citizen, or a resident of the State, or the owner of proper- 
ty in the State. 


Divorce,from Richmond county. Decided by Judge Hour, 
October Term, 1857, 


This case was a libel for divorce. The Sheriff having re- 
turned that the defendant could not be found in his bailwick 
and it appearing to the Court that neither of the parties were 
residents of the State of Georgia, a motion was made on the 
part of the libellant that the Court would allow service to be 
perfected by publication. 

The Court below refused the motion, and counsel for libel- 
lant excepted. 


Watxer & Rogers, for plaintiff in error. 
, contra, 


By the Court.—Berynine. J. delivering the opinion. 


In this case, neither party was in the State, or was a citi- 
zen in, or a resident of the State, or, as far as appeent had 
property in the State. 





/ 
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It was, therefore, a case over which no Court of the State, 
had, or could have, any jurisdiction—a case to which no law 
of the State could possibly extend. 

We think, therefore, that the Court was right, in refusing 
to “allow service to be perfected by publication.” 


. 


Judgment affirmed. 





Joun P, Strineriexp, plaintiff in error, vs. THe STATE oF 
Gerorara, defendant in error. 


An indictment charging the accused with the offence of trading with a slave without 
written permission from his owner, &c., need not charge the name of the owner or 
the slave, nor the ownership of the property traded. 


Misdemeanor, from Richmond county. Decided by 
Judge Hott, at October Term, 1858, 


The indictment charged that the defendant, on the 23d 
day of December, A. D., 1856, in the county of Richmond 
“did receive from a certain negro slave, then and there the 
property of one Mr. Warren, a certain jar containing lard of 
the value of six dollars, without written permission from the 
owner, overseer or employer of said slave, or from any other 
au thorizedto give such permission, authorizing said slave to 
sell and dispose of said jar containing lard,” &c. 

The defendant was arraigned and pleaded to the indict- 
ment. He was tried and found guilty by the jury. 

Before sentence on the verdict he moved the Court in ar- 
rest of judgment, on the following grounds, to-wit: 

ist. Because the indictment is not sufficiently certain to 
warrant the conviction of the defendant. 
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2d. Because the indictment does not charge the name ef 
the negro from whom the articles were charged to have been 
received. 

3d. Because the indictment does not charge the name 
of the owner of the slave, the language of the indictment be- 
ing, that the defendant did receive from a certain negro man | 
slave, then and there the property of one Mr. Warren. 

4th. Because the indictment does not charge that the jar 
of lard, alleged tohave been received was the property of any 
person. 

The presiding Judge overruled the motion, and counsel for 
defendant assigns error on the three last grounds in the mo- 
tion, to-wit: 

ist, That the indictment does not charge the name of the 
negro. 

2d. That it does not charge the name of the owner of the 
slave. 

3d. Because it does not charge that the jar of lard was the 
property of any person. | 



















Waker & Ropeers, for plaintiff in error. 







Attorney General, McLaws, for defendant in error. 






By the Court.--McDonatp, J. delivering the opinion. 






Every ground in the motion in arrest of judgment on which 
error is assigned, has been decided by this Court. In the case of 
Ricks vs. the State, the plaintiff in error, was indicted for buy- 
ing cotton from a slave without permission ; the Judge of the 
circuit Court charged the jury that it was not necessary to 
allege or prove the ownership of the cotton in any person, 
and this Court sustained the charge. 16 Ga. 600, 603. 
Fardy Sweeney was indicted in the Superior Court of Bibb 
county, for selling and furnishing a slave with spirituous li- 
quors, for the slave’s own use, he the said Sweeney not being 
the owner, overseer or employer of said slave, and not then and 
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there having the said slave under his custody or care. The 
jury found him guilty. It was objected to the indietment on 
a motion in arrest of the judgment, that it did not aver the 
name of the negro or contain any other allegation by which 
his identity might be sustained or proved. In delivering the 
judgment, the Court remarked that it,was insisted that unless 
the indictment had stated the name of the negfo and the 
name of his owner, the judgment would not serve as a bar to 
another indictment for the same offence. This Court held 
otherwise. 16 Ga. R. 467. These cases settle the points 
made in this case. It is truethat in the case of Sweeney vs. 
State, the indictment charged that the name and owner of 
the slave were unknown. But the Court decided the case 
without reference to that allegation. Indictments for larceny 
must charge the ownership of the property alleged to have 
been stolen to be in some person, and if the owner be unknown 
that must be alleged. But that is a rule not without a reason, 
for the jury on conviction of the accused find all the facts charg- 
ed and among them the ownership ofthe property alleged to 
have been stolen. On conviction of the defendant, the owner, 
if known, is entitled to have the property restored to him and 
if he be not known, it goes, in England, to the crown. 2 
East’s. Cr, Law,651. Larceny and Robbery, Sec. 88. 

In this State every negro is presumed to be a slave and to 
have an owner, and proof of his color is sufficient prima 
facie evidence of his being a slave and supports that allega- 
tion. 


Judgment affirmed. 
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Bensamin F, McLean, plaintiffin error, vs, Tae State oF 
Groreta, defendant in error. 


If the Court charge the jury in a criminal cause, that if they believe that one of two 
or more acts, necessarry to constitute the offence charged in the bill of indictment be 
proven, they should find the defendant guilty, itis error. 


Adultery, from Scriven county. Decided by Judge Horr, 
April Term, 1857. ' 


The plaintiff in error in this case was indicted for “ living 
in a state of adultery and fornication” with Marion Scott, ° 

Upon the trial in the Court below, the State introduced asa 
witness Green, who testified that some timein September 
or October, 1855,he saw the defendant and Marion Scottlying 
together in a storehouse of the defendant, under the counter, 
thinks they committed the act of adultery, they were doing 
something particular—that defendant had carnal knowledge 
of and with said Marion Scott. This was.in the county of 

~ Scriven, State of Georgia. Marion Scott at that time was liv- 

ing inthe house with defendant and his wife. Marion Scott 
wasasingle woman. Witness and witness’ wife, and Ma- 
rion Scott, who was his wife’s sister, were lying under the 
counter, when the defendant came in the store and went 
under the counter to the place where they were lying. That 
he (witness) believed at the time that defendant was having 
carnal knowledge, but he did not interfere to prevent it. 

John Burcer, testified that the defendant was a married man 
that he saw him married eight or ten years before, and that 
his wife was then living. 

The State then closed, and the defendant introduced no 
evidence, 


Defendant’s counsel asked the Court to charge: 

ist. “ That under this indictment the defendant must be 
proved to have lived ina state of adultery and fornication 
with Marion Scott, and that proof of a single act of adultery 
only, is not sufficient to authorize a conviction. 
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This charge the Court refused to give, but charged the jury 
“that although the defendant was indicted for “living in a 
state of adultery and fornication” yet if they believed from 
the testimony that the defendant had been guilty of a single 
act of adultery, they should find him guilty under the indict- 
ment.” 

Defendant’s counsel requested the Court to charge. 

2d. “ That though no witness was put upon the stand to 
impeach the witness Green, yet nevertheless the jury were 
not bound to give full faith and credit to his statements. 
But they can reject the testimony in ¢o¢o if they think pro- 


per.” 
3d. “That the defendant is entitled to the benefit of the 


reasonable doubts of the jury.” 

These charges were given by the Court as requested, and 
the Court further charged the jury. “That the proof must 
produce in the mind of the jury a reasonable certainty of 
guilt before they could convict; that if they entertained a rea- 
sonable doubt they should acquit.” 

The jury found the prisoner guilty, and the defendant’s 
counsel filed his bill of exceptions saying that the Court er- 
red in refusing ‘to charge as firstly requested by the defen- 
ant’s counsel and in charging, as lastly above set out. 








Gorpon, Sineteton & Waieat, for plaintiff in error. 


Attorney General, McLaws; and A. H, H. Dawson, con- 
tra. 


By the Court—McDona np, J. delivering the opinion. 


The act of the Legislature of 1850, Cobb 462, prohibits the 
Judge presiding at the trial of a defendant, in an indictment , 
from iutimating his opinion to the jury in his charge as to the 
guilt of the accused. If he violates this statute, this Court is 
required to reverse the judgment. 

Under the charges of the indictment in this case, it is ne- 


\ 





SAVANNAH, JUNE TERM, 1858. 479 


Churchill, et al. vs. Corker, adm’r. 








cessary for other facts to be proven besides an act of adultery, 
to warrant the conviction of the defendant. We do not say 
that enough was not proven to justify the verdict of the ju- 
ry. Thatis not the question. Did the Court in his charge 
to the jury intimate an opinion as to the guilt ef the aceused. 

He said to them that if they believed a single act of adul- 
tery had been proved, they shou/d find the defendant guilty. 

Although it was doubtless the intention of the presiding 
Judge, simply to expound the law, it seems to us, that he in- 
timated an opinion as to the conclusion to which the jury 
must come, from the finding of one of two or more facts, 
which are necessary to constitute the offence charged in the 
indictment. It was the incautious use of asingle word by 
the Court, which could scarcely have misled the jury, but 
under the positive requirement of the statute and the construc- 
tion placed upon it in the case of Ells vs. The State, 20 Ga. 
468, we feel constrained to reverse the judgment of the Court 
below. 

Judgment reversed. 





Smuuna A. Cuurcaizt, et al., plaintiffs in error, vs. Drury 
Corker, adm’r, &c., defendant in error. 


[1.] Where the admission or exclusion of certain testimony cannot affect the rea¥ 
merits of the case, and no new trial is asked, the judgment of the Court below will 
not be reversed on account of any error as to the competency of said proof. 

{2.] The Act prohibiting attorneys from testifying in certain cases, (Cob, 280,) does 
not apply, where the facts to which the evidence refers, occurred in another case. 

[3.] It isnot necessary in this State, that any will, whether of real or personal prop- 
erty, should be re-proven when offered in evidence, in any Court in Georgia, as a 
muniment of title, but a certified copy of the probate, from the Ordinary, under the 
seal of that Court, makes it testimony. 


Recitals in the judgments of the Courts of Ordinary, stand upon the same footing as 
the judgments of all other Courts of general jurisdiction. 
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[4.] Calvin B. Churchill conveyed by deed to Benjamin E. Gilstrap and Drury Cork- 
er, in trast for his wife, Mary Churchill, certain slaves, to have and to hold said 
slaves, together with all their future increase, unto his said wife, Mary, her heirs, 
executors, administrators and assigns forever; the said Calvin B. Churehill .reser- 
ving to himself the use of the said negroes, during his natural life, free from charge, 
Tet, hire or hindrance; the said Calvin B. Churchill to work, use, occupy and en- 
joy the profits arising from their labor, free from any accountability whatever; 
but said negroes and their increase subject to any disposition the said Mary Church- 
ill may think proper to make, at or_after her death, either by will, deed, or other- 


wise. 
Held, 1st. That by this deed, the marital rights of the husband to the property em- 


braced in it were excluded, exceptas to the enjoyment of the preperty during hislife 
Beyond this, the dominion over the property by the husband was extinguished; 
his power of alienation was gone; so his power of disposition by will; so its in- 
heritable quality fromhim. 2d. The wife dying first, she had the right to dispose 
of her separate property in the slaves by will, which was the remainder after 
her husband’s death. 3d. Had the wife survived the husband, the trust would, co 
enstantr, have become executed by the vesting of the absolute title in her. Had 
she died first, without having exercised the power of appointment, the property 
would have gone to the husband, as her heir at law. Asit now stands, it vests in 
her personal representative. 

{5.] Where a power isgiven by deed, the Ordinary will grant probate of the will of a 
married woman, without consent of her husband; and were it otherwise, the as- 
sent and acquiescence of the husband will be presumed, after the lapse of many 
years, the husband never having contested its validity. 

{6.] There is nothing in the words of this will, which would prevent the wife from 
disposing of this property by will, as she has done. 

[{7.] The administrator with the will annexed, and not~the trustees, are the proper 
parties to institute suit for the recovery of this property. 


Trover, from Burke County. Decided by Judge Hotz, 
April Term, 1858. 


This was an action of Trover, brought by Drury Corker, 
adminisirator, with the will annexed, of Mary Churchill, de- 
ceased, against Silena A. Churchill and Almarion O. Corker. 
Upon the trial, the plaintiff offered in evidence, the testimony 
of several witnesses, to prove the signatures of Calvin B. 
Churchill and Rial W. Gilstrap, witnesses, and Drury Corker, 
J. P., attestant to a certain deed shown. Defendants object- 
ed to proof ofthe signature of Drury Corker, because thedeed 
was made to him, and he was plaintiff in the present action 
and the objection was allowed. One of the witnesses furt 
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testified, that C. B. Churchill, had been dead two or three: 
years; Mrs, Mary Churchill died,in 1843 or 1844; R. W. Gil- 
strap died in 1852 or 1853. 

The deed from Calvin B. Churchill to Drury Corker and 
Benjamin E. Gilstrap, trustees, a copy of which is below, was 
then offered, accompanied with the certificate of Edward 
Garlick, Clerk of the Superior Court of Burke county, that it 
had been recorded. Objected to on the ground that the deed 
appeared to be attested by Drury Corker, J. P.,.one of the 
feoffees,and because there was no proof of delivery. The Court 
overruled the objection, and held that the deed and certifi- 
cate were admissible under the Act of 1855 and 1856, and 
that the execution had been sufficiently proven; to which 
ruling of the Court defendants excepted. Plaintiff’s counsel 
read to the jury the deed and certificate of the Clerk, as fol- 
lows: 








Strate of Grorera, Burke County. 

This indenture, made the fourth day of June, in the year 
of our Lorp, one thousand eight hundred and forty-one, be- 
tween Calvin B. Churchill, of the county of Burke, and State 
of Georgia, of the one part, and Benjamin E. Gilstrap and 
Drary Corker, in trust for Mary Churchill, (wife of the said 
Calvin B. Churchill,) of the State and county of the other 
part, witnesseth, that the said Calvin B; Churchill, for and in 
consideration of the natural love and affection which I have 
and do. bear unto my beloved wife, Mary Churchill, and for 
divers other good causesand considerations, me hereunto 
moving, and for the furthersum of one dollar, to me in hand 
well and truly paid by the said Benjamin E. Gilstrap and 
Drury Corker, trustees as aforesaid, atand before the sealing ' 
and delivering of these presents, the receipt whereof is here- 
by acknowledged, have given, granted, bargained, sold, re- 
leased, confirmed and conveyed, and doth by these presents, 
fully and,freely give, grant, bargain, sell, release, confirm and 
convey unto the said Benjamin E. Gilstrap and Drury. .Cork- 
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er, trustees as aforesaid, the following negro slaves, to-wit . 
Ancil, Tom, Cillar, Hetty, Love, Alfred, Emily, Celia, 
Amanda and Winney. 

To have and to hold, said negro:slaves, together with all 
their future increase, unto her, the said Mary Churchill, my 
beloved wife, and to her heirs, executors, administrators and 
assigns forever. Provided, nevertheless, that the said Calvin 
B. Churchill reserves to himself the use of said negro slaves 
during the term of his natural life, free from any charge. 
hire, let or hindrance whatever; but is to work, use, occupy 
and enjoy the profits arising from their labor, free from any 
accountability whatever, but said negroes and their increase, 
subject to any disposition she, the said Mary Churchill, may 
think proper to make at er after her death, either by will, 
deed or otherwise. 

In witness whereof, thesaid Calvin B. Churchill hath here- 
unto set his hand and affixed his seal theday and date first 


above written. 
CALVIN B. CHURCHILL, [Z. &] 


Signed, sealed and delivered in presence of test, 
WiuiaM Kivparrickx, 
R. W. Gitstrap, 
Drury Corker, J. P. 
Recorded 5th September, 1842, Record Book, Deeds No. 8, 
Folio 477. 
E. Garuicx, Clerk. 


Jacob Chance testified: That he was present when the 
deed shown him, and which had just been read, was delivered 
and executed ; it was at Mr. Churchill’s house and was de- 
livered to Benjamin E. Gilstrap; it was in 1841; the wit- 
nesses, the trustees, the maker, Mrs, Mary Churchill and: 
himself were present ; Mr. Churchill handed it to B. E. Gil- 
strap, and said, ‘here!’ That he has not seen the deed from 
that time until to-day; that he believes the paper he holds. 
in his hand is the identical paper he saw executed, from the 
signatures of the parties that signed the deed. That he lived 
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with Calvin B, Churchill from January to first part of June, 
1841, as overseer; he had and has worked there before and 
since. That he never saw but one deed made by Churchill 
to his wife, and attested as this one is, delivered; plaintiff 
told me since the last Court that he had found the old deed ; 
John S. Byne had sent it to him; plaintiffs counsel asked 
witness through whem C. B. Churchill had derived the pro- 
perty in dispute. Defendant objected, because irrelevant— 
objection overruled and defendant excepted. 

Jocob Chance further testified: That Churchill derived the 
negroes through his wife; that old man Gilstrap, her father, 
left them to her. 

Plaintiffs counsel then offered copy will of Mrs. Mary 
Churchill, and affidavit of Thomas Cates to same, as follows: 


Strate or Georeia, \ In the name of God, Amen! I 

Burke County. Mary Churchill, of the State of 
Georgia, and county of Burke, being weak of body, but of 
sound, disposing mind and memory, do make, ordain and 
publish this, my last will and testament in manner and form 
following, that is to say: 

Item First: I recommend my soul to Almighty Gop. 

Item Second: If the child with which I am now preg- 
nan should be born, and lives, I give and bequeath unto said 
child all the negroes named in the deed made from Calvin 
B. Churchill, my husband, to myself, together with all their 
future increase. Provided if the said child should be a male 
and dies in its minority—or should it be a female, and dies 
in its minority, or without intermarrying—then and in that 
case I give aud bequeath the whole of said negroes embra- 
ced, together with all their future increase to my beloved 
brother Ryal W. Gilstrap ; but in case the said Ryal W. Gil- 
strap should die without a lawful child or children, then and 
in that case it is my wish and desire that the whole of said 
negroes should be equally divided between my brother Ben. 
jamin E. Gilstrap, Sarah Clinton, Julia Clinton, DeWitt Clin- 
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er, trustees as aforesaid, the following negro slaves, to-wit. 
Ancil, Tom, Cillar, Hetty, Love, Alfred, Emily, Celia, 
Amanda and Winney. 

To have and to hold, said negro:slaves, together with all 
their future increase, unto her, the said Mary Churchill, my 
beloved wife, and to her heirs, executors, administrators and 
assigns forever. Provided, nevertheless, that the said Calvin 
B. Churchill reserves to himself the use of said negro slaves 
during the term of his natural life, free from any charge. 
hire, let or hindrance whatever; but is to work, use, occupy 
and enjoy the profits arising from their labor, free from any 
accountability whatever, but said negroes and their increase, 
subject to any disposition she, the said Mary Churchill, may 
think proper to make at or after her death, either by will, 
deed or otherwise. 

In witness whereof, thesaid Calvin B, Churchill hath here- 
unto set his hand and affixed hisseal theday and date first 


above written. 
CALVIN B. CHURCHILL, [Z. &] 


Signed, sealed and delivered in presence of test, 
Wi iraM Kivparricx, 
R. W. Gitstrap, 
Drury Corker, J. P. 
Recorded 5th September, 1842, Record Book, Deeds No. 8, 
Folio 477. 
E. Garuicx, Clerk. 


Jacob Chance testified: That he was present when the 
deed shown him, and which had just been read, was delivered 
and executed; it was at Mr. Churchill’s house and was de- 
livered to Benjamin E. Gilstrap; it was in 1841; the wit- 
nesses, the trustees, the maker, Mrs, Mary Churchill and: 
himself were present ; Mr. Churchill handed it to B. E. Gil- 
strap, and said, ‘here!’ That he has not seen the deed from 
that time until to-day; that he believes the paper he holds. 
in his hand is the identical paper he saw executed, from the 
signatures of the parties that signed the deed. That he lived 
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with Calvin B, Churchill from January to first part of June, 
1841, as overseer; he had and has worked there before and 
since. That he never saw but one deed made by Churchill 
to his wife, and attested as this one is, delivered; plaintiff 
told me since the last Court that he had found the old deed ; 
John S. Byne had sent it to him; plaintiffs counsel asked 
witness through whem C. B. Churchill had derived the pro- 
perty in dispute. Defendant objected, because irrelevant— 
objection overruled and defendant excepted. 

Jocob Chance further testified: That Churchill derived the 
negroes through his wife; that old man Gilstrap, her father, 
left them to her. 

Plaintiffs counsel then offered copy will of Mrs. Mary 
Churchill, and affidavit of Thomas Cates to same, as follows: 


Strate or Georei, \ In the name of God, Amen! I 

Burke County. Mary Churchill, of the State of 
Georgia, and county of Burke, being weak of body, but of 
sound, disposing mind and memory, do make, ordain and 
publish this, my last will and testament in manner and form . 
following, that is to say: 

Item First: I recommend my soul to Almighty Gop. 

Item Second: If the child with which I am now preg- 
nan should be born, and lives, I give and bequeath unto said 
child all the negroes named in the deed made from Calvin 
B. Churchill, my husband, to myself, together with all their 
future increase. Provided if the said child should be a male 
" and dies in its minority—or should it be a female, and dies 
in its minority, or without intermarrying—then and in that 
case I give aud bequeath the whole of said negroes embra- 
ced, together with all their future increase to my beloved 
brother Ryal W. Gilstrap ; but in case the said Ryal W. Gil- 
strap should die without a lawful child or children, then and 
in that case it is my wish and desire that the whole of said 
negroes should be equally divided between my brother Ben- 
jamin E. Gilstrap, Sarah Clinton, Julia Clinton, DeWitt Clin- 
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ton, and Katharine Clinton, my sister Angelina Lanier’s chil- 
dren by her former husband, Lawson Clinton, to be equally 
divided share and share alike. 

Item Third, and last. Ido hereby appoint my brothers 
Benjamin E. Gilstrap and Ryal W. Gilstrap, the executors of 
this my last will. 

In witness whereof, I have hereunto set my hand and 
seal, this 20th September, 1842. 

MARY CHURCHILL, [Z. S.] 
Tuomas Cares, 
Joseru Cates, Sen. 
Drury Corker, J. P. 


Strate or Georeia, \ In the Court of Ordinary of said coun- 
Burke County. J) ty, appeared in open Court, Thomas 


Cates, who being duly sworn, deposeth and saith, that he 
was present and did see Mary Churchill sign, seal and exe- 


cute the foregoing paper writing as her last will and testa- 
ment; that Drury Corker and Joseph Cates, Sen., signed the 
same with this deponent as witnesses thereto in the presence 
of the testatrix, and of each other, and that the testatrix 
signed said instruments in the presence of the respective 
witnesses, and that she was of sound and disposing mind 
and memory at the time of the execution of said instru- 
ment. 
‘ "RHOMAS CATES. 
Sworn to in open Court, Nov. 6th, 1843. 
T. H. Buounr, Clerk. 


Defendant’s counsel objecting on the ground that the will 
was not evidence in said cause, thesame being a declaration 
of title made by deceased. 

The Court overruled the objection and allowed the willto be 
read to the jury, helding that the will was competent evidence 
for the jury, to show an execution of the power, granted in the 
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deed, by Mrs. Churchill. To which rulings of the Courtde- 
fendants excepted. 

Defendants further objected, because the copy will exhib- 
ited, showed no judgment of the Court of Ordinary, admitting 
the same to probate and record, and that in this case the law 
required the actual execution of the will to be proven:by 
competent testimony, and that the probate of itself would not 
be sufficient proof of execution, but only of the testamentary 
character of the paper, even if the judgment of probate were 
shown. Which objection the Court overruled, to which de- 
fendants objected. Col. Thomas M. Berrien offered to prove 
that the order for record was passed in the Court of Ordinary. 
Objected to on the ground of his having then been counsel 
and now was counsel for the estate of Mrs. Mary Churchill. 
Objections overruled by the Court and defendants excepted. 

Col. T. M. Berrien testified that he was the counsel of pro- 
pounder of the will of Mrs. Mary Churchill, in the Court of. 
Ordinary when the same was probated; that he took, and 
the Court passed, an order for record in the usual form and 
wrote the affidavit; that he had, he thought, seen the said 
order upon the minutes of the Court of Ordinary ; that he be- 
lieved the minutes of said Céurt had been destroyed by fire 
previous to year 1549; those subsequent to 1849 were pre- 
served; the minutes, with all the records of said Court, were 
destroyed at the burning of the Court House on 24th Janua- 
ry, 1856, he believed, as they had not, been found since said 
last mentioned time; said will was proven in 1843, and he 
thinks a short time after Mrs. Churchill’s death. 

Ja’s F. Navy testified, that the records and papers of Court of 
Ordinary had been destroyed, except the minutes since 1849. 


Plaintiffs put in evidence the following order of Court of 
Ordinary, defendants objecting to the recitals in said order. 
The Court admitted the order, to which defendants excepted. 


G 
gone et \ Warwnsnono’, Monday, Nov. 5th 1855. 


The Court met pursuant to adjournment. Present his 
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Honor. Edward Garlick, Ordinary. The will of Mrs. Mary 
Churchill having been proven in due form of law at Nov- 
ember Term of the Court of Ordinary for Burke county, for 
the year eighteen hundred and forty-three, and an order taken 
for recording thereof, but the clerk of said Court having failed 
to record said will, it is on motion of Berrien & Jones, coun- 
sel for the executor, Benjamin E. Gilstrap, who was the ex- 
ecutor of said Mary Churchill, ordered, that the aforesaid will 
be recorded now for then. 

Thomas M. Berrien, Esq., testified, that Benjamin E. 
Gilstrap was dead, and he thought Mrs. Mary Churchill died 
in 1843. William Moore and Simeon Warnock testified that 
they were present when plaintiff demanded the negroes of 
defendant; no negroes were named, but they understood it 
was the negroes now in dispute. Defendants refused to de- 
liver them up, saying they would hold them till they could 
legally deliver them. Stephen A. Corker, testified that he 
was the son of Silena A. Churchill; knows the negroes, &c., 
that the children are the increase of the original negroes ; 
and proves what are their ages, yearly hire and expenses, 

Plaintiffs closed their case artd defendants offered no testi- 


mony. 








The cause being closed, counsel for defendants requested 
the Court in writing to charge: “That Calvin B. Churchill 
had the right, in making this deed, to use words which would 
defeat the right given to his wife to make a will, and that if 
she or the trustees accepted a deed of this kind, she or they 
received it as it was drawn, and that no title would pass un- 
der such a deed. That a separate estate in the wife is not 
created by the deed made by Churchill, That the estate of 
the wife is a vested remainder in fee. That the power at- 
temipted to be conferred is included in the fee, and therefore 
nugatory, or it isin restriction or qualification of the fee, and 
therefore void. That the estate of the wife being a remainder 
in fee, not for her sole and separate use, the husband became 
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-entitled to it, and the plaintiff cannot recover. That when 
power to devise is given to the wife, a general assent thatthe 
wife may make a will is not sufficient, it must be shown 
that he consented to the particular will she may make, and 
, his consent should be given when her will is proven asa tes- 
tamentary conveyance, He should be examined before the, 
Ordinary, and until this is done, the paper cannot have the 
effect and operation of a will. That if a separate estate be 
created in trustees for the use of the wife, the title is in the 
trustees, and the plaintiff in this case is not entitled to recov- 
er, but the trustees under the deed are, That if the deed 
from Calvin B. Churchill to his wife, Mary, authorized her 
to dispose of the property named in the deed, from him to 
Drury Corker and Benjamin E. Gilstrap as trustees, that in 
disposing of the same she should have adopted the particu- 
lar mode or manner pointed out for the disposition of the 
property: And, further, that if by the terms of the deed she 
was required to exercise the right at the time named in the 
deed, then if she made and executed a will at any other time 
than is named in the deed, that such a will is not valid in 
law.” 

‘That Calvin B. Churchill had the right to restrict his wife 
in disposing of the property to a particular form of convey- 
ance, and that in the exercise of the power given her to dis- 
pose of the property, he had the right to say that she must 
dispose of it at the time named in the deed, namely, ‘at or 


after her death.’ That if these words are in effect ‘contra- . 


dictory, because Mary Churchill could not dispose of the 
property ‘ after her death, that notwithstanding this she could 
have made a will in her ‘/Jast illness, and that this con- 
struction should be placed on the words referred to. All of 
which requests to charge, the court refused, but on the contra- 
ry charged the jury :” 

“That the effect of the deed is to vest the title to the slaves 
in the trustees upon the trusts declared in the deed. That 
the legal construction of the deed was an estate in the trustees 
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for the use of Calvin B, Churchill for his life with remaind- 
er in feeto Mrs. Mary Churchill (his wife) ifshe should survive 
him, with power of appointment by deed, will or otherwise ; 
and should she notsurvive her husband, then the remainder af- 
ter Calvin Churchill’s life estate, to such persons as she should 
appoint by deed, will or otherwise, Thatthe power given to 
Mrs. Churchill by the deed was not inconsistent with the fee, 
and that the estate was, though not by express words, for the 
separate use of the wife, and the legal title vested in the trus- 
tees. That thep ower of disposing of the slaves given to the 
wife is good, and its legal interpretation is to empower her to 
dispose of them by will, deed or otherwise, to take effect at 
or after her death, according as she did or did not survive 
her husband.” 

“That the will of Mary Churchill, in evidence, is a good 
execution of the power contained in the deed, and that the 
trust was now fully executed and the legaltitle in the plaintiff, 
and not in the trustees.” 

The Court further charged the jury that; “there is some 
proof before you, I believe, to show that Calvin B. Churchill 
got the property through his wife.” To which charge and 
refusal to charge, defendants excepted. 

Defendants objected to the copy will read to the jury go- 
ing to their room with them, which objection was overruled 
by the Court and defendants excepted. 

The jury brought in a verdict for plaintiff for $9,220. 

And counsel for defendants tender this their bill of excep- 
tions and say: 

Ist. That the Court erred in admitting in evidence the said 
copy will of Mrs. Mary Churchill. 

2d. That the Court erred in allowing Thomas M. Berrien, 
Esq,, to testify concerning the order of record of said will, 

$d. That the Court erred in refusing to charge the jury as 
requested by defendant’s counsel. 

4th. That the Court erred in charging the jury as he did. 

5th. That the Court erred in telling the jury there was 
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some proof to show that Calvin B. Churchill got the proper- 
ty by his wife. 


Mitiers & Jackson; McKenzie & Warp, for plaintiffs in 
error. 


Berrien & Jones, contra. 
By the Court.—Lumrxtn, J. delivering the opinion. 


Whether the testimony of Jacob Chance was, or was not 
admissible, it is useless to enquire. The merits of. this case 
depend upon the law of the case, arising out of the deed 
made by Calvin B. Churchill to his wife Mary, and as there 
was no motion made for a new trial, all minor and immate- 
rial matters should yield to that. What will it profit the 
plaintiff in error in the end, to carry these outposts, provided 
the citadel cannot be stormed? How much time and mo- 
ney are wasted in pressing these immaterial points. The 
most that can be said against this evidence is, that it was 
irrelevant; and of course the legal rights of the parties grow- 
ing out of construction of the instrument already referred 
to, cannot be affected by it. 

Was Col. Berrien a competent witness under the facts dis- 
closed by this record? Weask why not? The facts testi- 
fied to by him occurred in another case, not jn this; and 
previous to his employment in the present case. The wit- 
ness neither comes within the letter nor the spirit of the 
statute of 1850, excluding the testimony of attorneys in cer- 
tain cases. Cobb 280. 

But reject the evidence of this witness, and still there will 
be sufficient proof left to sustain the verdict. Navy proves 
the destruction of the records; and the extract from the 
minutes establishes the probate of the paper. 

It is contended that proof should have been made in the 
Superior Court of the execution of Mrs. Churchill’s will. The 
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case of Rick vs. Cockell 16 Ves. 269, 376, relied on by coun- 
sel in support of this proposition was pending in a Court of 
Equity ; whereas the suit before us is an action at law. The 
rule of evidence may be different. This will ;was offer- 
ed and received in evidence not to show title in Mary 
Churchill, or the claim of title by her; but to prove, that the 
power vested in her by the deed of Calvin B. Churchill had 
been executed. And in this view it was clearly proper. Be- 
cause, without the execution of the power, the property 
would have passed to her surviving husband as heir at law. 
Admitted in evidence, it showed further, and properly too, 
that the title vested in her by the deed of Calvin B. Churchill 
had been cast upon the plaintiff as her administrator, with 
the will annexed. | 
As to the general proposition, that the will of a married 
woman, made in the execution of a power, is not competent 
testimony, without actual proof of its execution in any and 
every Court where that power and its exercise are called in 
question ; we maintain broadly, that it is not necessary in 
this State, that any will, whether of realty or personalty, should 
be proven, when offered in evidence as a muniment of title. 
But that a certified copy, from the Ordinary, under the seal 
of that Court, makes it evidence. This results necessarily 
from the fact, that by law, Courts of Ordinary in Georgia, 
are clothed with original, general and exclusive jurisdiction, 
except by appeal, over testate and intestate’s estates. And 
are also Courts of record. It is here, that the validity of 
wills must be tried and established. In this case, the ex- 
tract from the minutes of the Court demonstrates, that the 
Ordinary did pass judgment upon this paper, ordering it to 
be recorded, and the copy is certified by the Ordinary. It 
being in proof, that both the original will and record were 
burnt after probate; the certified copy obtained before the 
burning is good, as secondary evidence. 1 Wms. on Ez’ors. 
157, 158, 159. 

Again it is objected, that the recitals in the order of the 











SAVANNAH, JUNE TERM, 1858. 491 


Churchill et al. vs. Corker, adm’r. 








Court of Ordinary offered by plaintiff below, were not evi- 
dence against the defendants. The judgments of the Court 
of Ordinary import verity, as much as the judgments of the 
Superior Court, and are therefore at least presumed to be 
true, until those who dispute them, can show the contrary. 

It is insisted that a separate estate in the wife is not created 
by the deed made by Churchill, and that the estate attempt- 
ed to be given, being a remainder in fee, not for her sole and 
separate use, the husband became entitled to it; and hence. 
the plaintiff cannot recover. We are not prepared to admit, 
that a separate estate in the wife was not created by this 
deed. But suppose it did not, a husband may clearly make 
a gift.to his wife, which will be good as against his person- 
al representatives. 1 kin, 271; 3 Atkin, 393, 394; Ram 
on Assets, 213. 

In Hovenden on Frauds, 271, and Swinburn “on Wills, 
part 11, section 9, this doctrine is laid down: Any consent 


on the part of the husband given after marriage, that the 
wife may dispose of personalty by will, if such consent rests 
merely in agreement between the parties themselves, and be 
not guarantied by bond, may be retracted, at any time be- 
fore assent given by the husband, to the probate of such 
will. In the case before us, the agreement rested in and was 
guarantied by a solemn conveyance from the husband to the 


wife, 

But that is not all. The will of the wife was proven, im 
November, 1843; the husband not appearing to contest it. 
The husband died in 1855, more than eleven years after the 
probate of his wife’s will. He never sought to disturb it by 
calling on the executors to prove it in solemn form or other- 
wise; nor in any other way seeking its revocation. It is 
still of force and unrevoked. Nay more; by the Act of 
1845, passed ten years before the husband’s death, the time 
within which proceedings for correcting or setting aside any 
will, or requiring proof in solemn form, may be instituted, is 
limited to seven years. The husband then having lived ten 
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years after the passage of this law, and having died acqui- 
escing in the probate of his wife’s will, it is too late for vol- 
unteers under him to rise up and attack the probate, directly, 
or indirectly. The husband’s consent will be presumed. 
The probate is conclusive under the statute against all the 
world. The effect of the will is the only open question. 

For myself, I am free to confess, that I have but little taste, 
perhaps for want of discrimination, for the nice distinctions 
that have been submitted in the discussion, as to the nature 
of the estate given by the husband to the wife, in this pro- 
perty. That she had the power to dispose of it, there can 
be no dispute ; that she has executed this power in a legal 
way, is equally clear. But she had something more than a 
mere power of disposition. It was a power coupled with an 
interest. Had the wife survived the husband, the life estate 
reserved to the husband having terminated, the whole estate 
would have vested at once absolutely in her. But the wife 
dying first, all she could do was to execute the power given 
to her by disposing of the property which she did by will. 
None of the views presented by the learned counsel, have 
caused this Court to hesitate in holding, that the wife had 
authority under the deed from her husband to execute the 
power delegated to her, by disposing of the property by will, 
in the manner she has done. The husband intended by his 
deed to divest his marital rights over this property, except as 
to its enjoyment during his life. For this purpose he inter- 
posed trustees. For this purpose he invested his wife with 
the power of disposition. Henceforth he parted with the 
dominion over this property; retaining the usufruct only; 
the power of alienation was gone; so too the power of dis- 
position by will; so its inheritable quality passed away from 
him. 

What then, if the Court did refuse to charge, that the wife 
took a vested remainder in the property, and that the hus- 
band thereby became entitled to it; counsel have no reason 
to complain of the refusal of the Court to charge this; since 
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the express power to dispose ef that remainder, appearing 
upon the face of the deed, and the execution of the power 
having been proven, it prevented the husband from taking, 
whether she had a vested remainder or not. : 

It is further assigned, as error, that the Court refused to 
charge, that if a separate estate was created in the trustees, 
the trustees, should have sued, and not the plaintiff. 

Without saying more upon this head, it is sufficient to 're- 
mark, that upon the death of the wife, the probate of the 
will and the death of the husband, the property vested in 
the legal representative of the wife; whenever the remainder 
vested in one capable of taking and holding, the trust, being 
functus, would cease of course; and no estate whatever 
remained in the trustees. 

Counsel find fault with the Court for telling the jury not 
very emphatically to be sure, that “he believed there was 
some proof,’ that Calvin B, Churchill got the property in 
dispute by his wife. Chance, one of the witnesses, swore toit, 
positively ; and there was no evidence to the contrary; there 
was no dispute about the facts; and this was conceded’ by 
counsel in arguing before the jury as admitted here. Surely 
then, the Court did not trench upon the province and privi- 
lege of the jury in saying, “he believed” there was some 
proof upon this very. immaterial point. He did not ‘say, 
that the fact was or was not proven, which by the Act of 
1849, is prohibited; but stated merely that there was some 
proof “he believed” to a certain — This is not forbid- 
den by the statute. 

I fear I shall weary the instil with this case. Some 
of the smaller grounds, may have been overlooked. Suffice 
it to say, they are all overruled, and the judgment of the Cir- 
cuit Court affirmed generally. 


Judgment affirmed. 
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Green Manrtiy, plaintiff in error, vs. Taz Stare or Gzor- 
era, defendant in error. 


[1.] When two persons are indicted together, and a true bill found against both, but 
one only is arrested, arraigned, and put upon his trial, a general verdict, “We the 
jury find the defendant guilty,” is sufficiently certain as to the individual inten- 
ded. 

{2.] A juror who, while consulting with his fellow-jurors in a criminal case, refers to 
another offence, alleged to have been committed by the defendant, saying “he is 
a bad man any how,” and especially if he acknowledges that this other imputed 
erime influenced the jury in convicting the accused, evinces a bias of mind that 
disqualifies him from serving as a juror. 


Murder, from Washington county. Decided by Judge 
Hott, March Term, 1858. 


Green Martin was indicted for murder of his negro, 

Upon the trial the following evidence was adduced: 

Dr. Lucien Q. Tucker being sworn: 1 am a physician ; 
I was practicing on the 9th day of May, 1857; I was requested 


by Mr. Martin to examine the negro boy; this was on the 
11th May, 1857, I examined; Green Martin asked himself; 
I found the boy disfigured by bruises; I had no instruments ; 
I did not probe the wounds; the bruises were on his breast, 
sides, wrists, and ankles, and his face; I borrowed a pocket 
knife and cut into the boy’s neck, and found a dislocation 
of his neck; his name was Alfred; he was the property of 
Green Martin ; was taken out of the grave; I suppose a dis- 
location of the neck caused his death; bruises were severe, 
and on the side the skin was broken, produced by violence ; 
they were caused by something hard; the appearance of the 
bruises around the wrists and ankles were caused by a rope; 
the bone upon which the head rests is called the atlas; it 
was dislocated; a fall will produce dislocation; the fall 
must be violent; a fall backwards froma chair has pro- 
duced it; ajerk may produce it; choking, without a jerk will 
not; the boy was disinterred; does not know how long the 
boy was buried; judging from the wounds, they appearedto 


} 
; 
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have been of recent date; suppose the boy’s neck had 
been dislocated; he found that, and knew it was sufficient; 
the boy was buried in an old field belonging to Thomas 
Wright, of Washington county, about one mile and a half 
from the residence of the defendant; the dislocation of the 
atlas causes death by pushing forward, and presses upon the 
wind-pipe, and causes suffocation ; appeared of recent date— 
of few days. 

Cross.—I was called for a post mortem examination; I 
found him at the grave; the grave yard was a negro grave 
yard ; I saw other graves there; I can’t tell how many places 
the skin was broken in exactly; I remember two, I found 
one in his side ; the body was swollen very little; I can’t 
tell the depth of the bruises from external appearances; the 
one on the side was cut through the skin; after a dislocation 
of the neck on the ground, the person could not rise again ; 
witness thinks pushing the bone forward would produce 
strangling; the witness says that a dislocation of the neck 
caused the death of the bey. I cannot say that the bruises 
produced the death; the witness says thatthe grave did not 
present the appearance of concealment; he says Mr. Martin 
asked him to go and examine the boy; it was at the Coro- 
ner’s request; some person was with Mr. Martin when he 
asked him, but he does not remember who; the dislocation 
of the atlas will cut off all connection between the body and 
brain; all action afterwards would be but spasmodic—death 
would instantly ensue. 

Miss Catharine Martin sworn and says: I am the daugh- 
ter of Green Martin; I reside at my father’s house in the 
county of Washington; I have resided at home, my father’s, 
ever since the 9th of May, 1857. My father is the owner 
of slaves; he owned a negro boy by the name of Alfred ; the 
' boy is dead. Hedied on the 9th of May, 1857, at my fath- 
er’s house in the county of Washington, State of Georgia. ' 
My father, two sisters, and my brother Godfry and myself 
were present. My brother Godfry is not present in the coun- 
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ty. I don’t know where he is; I have seen him once since 
the 9th of May, 1857, on Sunday night week afterwards. 
Alfred was over twelve years of age at his death; does not 
know how much over, but between twelve and thirteen. 
Was in good health up to that time as far as she knew. He 
was struck three licks with a rope by Godfry about three 
o’clock P. M. I saw my father choke him about twelve 
o’clock, no. one present but myself. He then threw him on 
the ground and sat down on him astraddle of him. Short 
time after he then choked him and threw him down the 
_ second time again; my brother Godfry then poured wateron 
him, My father then got off of him, and did not trouble 
him any more. My father did not sit down on him the sec- 
ond time. I saw my brother Godfry kick him down. The 
boy then again got up. I have been sworn twice on this 
case; once by Mr. Daniel at the Coroner’s inquest, next time 
at Dr. McBride’s; John Ivy, Henry Wood, Silas Daniel were 
the Justices. There was a saddle used by Godfry on that 
occasion; the saddle was put on the negro, my father was 
sitting present as cluse as to you (Hook) [distance about 20 
feet.] About one half hour after, my father choked the boy 
down the second time, until my brother-Godfry put the sad- 
dleon him; the witness did not see the boy during the time; 
she was in the house, the boy was on hisall fours. My 
brother put the saddle on him and then got upon it; he re- 
mained some quarter of an hour, I suppose; he sat upon 
the boy, but did not make him carry him, My father was 
present. After the riding the boy carried_the saddle into the 
house by the order of my father, and then returned to the 
yard. When the boy returned to the yard, I saw my broth- 
er Godfry kick him down; my father was sitting on the bed 
scaffold in the yard, seven or eight feet from my brother. It 
was between three and four o’clock. One hour before the 
boy’s death, after the boy was kicked down, and he got up 
and my brother slapped him down, but did not see him or 
my father strike him with a stick. Witness does not know 








SAVANNAH, JUNE TERM, 1858." 497 


Martin vs. The State. 


what followed immediately. Witness did notsee the hoy: ~ 
dragged by a rope; he was hit three licks with a'rope by ‘her 
brother. It hasbeen nearly a year since I testified before «© 
the Justices, but do not remember testifying to the: fact’ that?! 
there was a rope around his body; does not remember seeing” 
a rope around his body one-quarter of an hour before’ his 
death, The whipping commenced about twelve o’clock,' 
while my father was sitting on the boy. Did not see him 
choke him nor strike him. I saw him dead about an hour 
by sun, near six o’clock. Did not go to the boy, but saw 
him while passing; he was naked, but she does not know 
who stripped him. My father did not carry him to the house, : 
but my brother carried him to his mother’s house and laid 
“him out. I saw him next morning in his mother’s house, 
but did not examine him. My father and brother did not 
bury him secretly; they did not request him to be buried se-  ~ 
cretly. Ido not remember to have said that with a rope 
around his waist he dragged him fifty yards. I came'to 
town with my two sisters and Washington Gilbert on last 
Wednesday; I have stayed at Mr. Langmade’s ever since. 
I was over twenty years at the time this occurred. Witness. 
saw the boy next morning after his death; she saw no brui-' 
ses before his death, nor when he was lying in the*yard! * 
dead. Witness does not remember that her father and brother”! 
requested that the boy should be buried secretly, nor any ift-""’ 
timation that way. The body was swollen considerably next | 
morning. The boy was buried on the 10th of May, near 
sunset. Witness, two sisters, James L. Scott, one cousin,and. 
William Dent, and several negroes. My father did not at- 
tend, in consequence of sickness; he was vomiting. No 
one attempted to interfere during the events which she has 
testified. Her mother was not living. She and her sistérs 
were there, but did not bother them for fear they: might both- 
er her. 
Cross.—The slaves of Green Martin were not particularly 
under control of her brother; they all worked together. 
VOL xXxV.—32 
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Godfry Martin worked in the field during that year; this boy 
was ene ofthe hands. Godfry Martin controlled them while 
in the field. Witness testified that on that day she did not 
hear the cause of this correction. The cause of the whip- 
ping was because he sauced her brother. The boy told 
brother to kiss his backside; the boy said. that he said so. 
The boy was very saucy and uncontrollable. Her father did 
not remain long on the boy—one or two minutes. Her father 
did not appear angry while sitting upon the boy. He used 
no uncommon violence during the affair. The boy did not 
complain after he got up. She saw her father sit down on 
the boy between one and two o’clock; never saw her father 
touch the boy afterwards. Witness did not hear the boy com- 
plain from any injury he had received from Green Martin. 

By the State, re-examined.—Witness heard her father and 
Godfry say at that time, that the offensive words recorded 
above, was the reason for whipping him. Witness says she 
does not know whether the whipping a week before was for 
this offensive language or not. Witness says that the boy 
was kindly treated, and was a pet negro. 

Miss Mary Martin sworn and says: That she is the 
daughter of Green Martin. She is unmarried, and she lives 
at her father’s, and she lived there on the 9th May, 1857. 
Her father owned slaves, owned a boy by the name of Alfred. 
He was thirteen or fourteen years old at that time. Between 
twelve and one o’clock the affray commenced. I saw my 
father throw Alfred down; then he choked him whilst he 
was down. I saw my father throw him down twice and 
choke him twice. He did not choke him long; five minutes 
between the choking; the choking did not chokeShim five 
minutes, { did mean astraddle the boy. I did not see a 
saddleon him. I was in the house. My sisters were in the 
house. I was in the sitting room. I was in the piazza when 
I saw my father choke Alfred. The piazza is on the back 
part of the house. When I was in the piazza my sisters 
were in the room I had just left. I could have seen what 
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was going on if I had looked. The boy died about four 
o’clock in the evening. I saw him after he was dead, about 
one hour by sun; he was not stripped; he did not look swol- 
len until next day. Does not know whether he looked 
swelled all over or not. I saw no rope used that day. 
1 saw the boy dragged by brother over the yard by the hand. 
I did not see my father drag him; my father was present. I 
did not see the saddle. I saw my brother carry the saddle 
out and Alfred bring it back. He did not look tired, nor 
was he weeping as she knows, The boy was lying at the 
end of the wheat house when she saw him. Godfry put 
him there, he was dead; he remained half hour. My fa- 
ther was then in the house; Godfrey was in the house part 
of the time. I saw them attempt to give him mustard, but 
they could not get itdown him. Father got the mustard out 
of the house; witness gave itto him. Her father did not 
try to do anything for him. Godfry carried him from the 
wheat house in his arms, She did not see him drag the boy. 
My father told the witness to get the mustard for Godfry after 
he came into the house. Witness says that the boy was be- 
hind the wheat house, and that Godfry brought him from 
that place in front. My father was in the house; does not 
know how long her father had been in the house before God- 
fry gave him the mustard. The boy was well at twelve 
o’clock, Does not know howlong. Passed frequently from 
Ahe yard into the house. She did not interfere; was not par- 
ticularly afraid of either. 

Miss Sarah Martin.—Witness says that she is the daugh- 
ter of Green Martin. She resides at her father’s; she resi- 
ded there May 9th, 1857. She was in her sixteenth year at 
thattime. Her father had a boy by the name of Alfred. 
She saw him about 11 o’clock; he was in the yard. He 
was toting water from the spring, which is one-quarter of a 
mile from the house. She saw Alfred about'two or three 
o’clock ; he was alive, father was sitting on him, and brother 
was pouring water on him part of the time. She did net 
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hear him beg for mercy. She was in twenty yards of him, 
Hejsat on, him about half minute, She did not see her fa- 
ther lying on him as she recollects. She did not see him 
lying across the middle of the boy, She has testified in this 
case once at Dr. McBride’s, and again at the inquest. She 
saw a stick used like unto a quilting frame by brother ; God- 
fry used the stick. Father was in a yard or two, does not 
know whether he, father, was looking or not. The boy had 
ona ‘shirt; the shirt remained one-half hour on the boy, 
She did not see a saddle on the boy. Was in the room sick. 
did not pester either because she did not want; knew she 
was not able to do any good, was.sorter afraid of them. Her 
father said in the kitchen: “Damn him, if he was a mind to 
lay there and die, let him die.’ The boy was lying at one 
end'of the wheat house. My brother pushed him down 
with the stick. He, father, and brother were not raving and 
cursing at that time; they acted as they usually did. Did 
notalways whip their negroes that way; was not in a rio- 
tous manner. After the boy had been pushed down with 
the stick, he got up, and Godfry kicked him down. The 
punishment continued three hours; the punishment was 
continually kept up until the boy’s death. She saw him 
choked once. Godfry and father eat dinner at twelve, com- 
menced whipping after dinner. The boy died about one 
and half hour before supper. He, father, did not eat any 
supper, nor Godfry ; but she did; they were notified supper 
was ready. She saw her father choke him once. 

Cross.—She did not see her father do anything to the boy 
after he choked him. The boy looked like he was tired pre- 
vious to being pushed down; the pushing took place at the 
wheat house near a post. The ground was tolerable smooth, — 
had not been dug out. Godfey kicked the boy down in the 
same place that he pushed him down. The boy did not 
get up after he was kicked down as she knows of. 

John 2. Bedgood testifies as follows: I was at Mr, Green 
Martin’s about twelve o’clock on the 9th of May, 1857. I 
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was at work there. I saw Green Martin on Alfred’s back 
after dinner ; Alfred had hisclothes on. I left soon to-work. 
Green Martin was choking Alfred while sitting on him}; he 
could not halloo. Godfry Martin was pouring water on the 
back part of his head and neck. Mr. Green Martin ‘said it 
was for the purpose. Witness was frightened, and went’ off 
to Pricy Martin’s to hair some hides. Came back one-half 
hour by sun; the boy was lying in the yard on his face, na- 
ked and dead. The boy looked badly bruised; bruised all 
over, was bruised on both sides, on his back, breast, face, 
neck; and his legs’ were bruised some. The boy was not 
swollen, looked bruised and scratched up about the neck. 
Green Martin was in the house when he returned. This 
happened in the county of Washington, State of Georgia. 
His body.was about ten steps from the place where he saw 
him in the morning. : 

Cross.—I am fifteen years old. I live at James Northing- 
ton’s. Smith brought me to town. Witness has testified be- 
fore in this case. Green Martin said, pour it on his head to 
keep him from fainting. Folks have talked to me about 
swearing in the case, I was told to swear the same this time 
that I swore before Mr. Jordan Smith; Alexander Orr told 
me to do so, I did not see the boy run and tell Godfry Mar- 
tin to kiss behind. Witness says he did not say, at the Cor- 
oner’s inquest, that he saw the boy Alfred run and slap his 
behind and tell Godfry to kiss it, as he now recollects. Wit- 
ness does not know how long Mr. Martin lay upon the boy; ~ 
he left. When he returned he did not go near the boy; he 
was frightened. Witness did not go in thirty yards of the 
boy. 

By the State.—Witness says that he did not go near the 
boy that evening; he saw the bruises next morning. He 
says his face was bruised. 

Alexander Orr, Coroger, sworn: Says he was the Coro- 
ner at the inquest of the boy Alfred on the 11th May, 1857. 
I received the information from Mr. Thomas Wright, and 
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Jordan Smith, John Anderson, and Gordon Waters; all the 
gentlemen were living in that neighborhood. He sent Gor- 
don Waters after Dr. Parsons, and then he sent him after Dr. 
Tucker, who was at the widow Martin’s. While he was 
gone,the prosecytor said that he must get Dr. Parsons, He 
went after Dr. Parsons himself, but failed to get him. 








When the testimony and argument had concluded, the 

counsel of Green Martin, among other requests, desired his 
Honor Judge Holt, to charge the jury as satis in the lan- 
guage of the request, viz: 
_ That if the jury, from the testimony in this case, believe 
Green Martin was present when Alfred was kicked and 
pushed down by Godfry Martin, but took no part in kicking or 
pushing him down with a stick, or striking him with a rope, 
nor endeavored to prevent these Acts by Godfry, nor appre- 
hended Godfry after he did these acts, and the negro Alfred 
was dead; this conduct, though highly criminal in Green 
Martin in itself, will not of itself render Green Martin 
guilty, either as principal or accessory. Which his Honor 
declined to do. 

The plaintiff in error alleges, that in the argument before 
and to the jury, the Attorney General and James 8. Hook, 
Esq , associate counsel of the State in the prosecution, each, 
during their speeches, said distinctly and emphatically that 
the defendant, Green Martin, rode the boy Alfred as a horse, 
and that they did so without being arrested or checked by 
the Court for stating that as a fact which was not in testi- 
mony. 

The jury charged with the indictment aforesaid against 
Green Martin and Godfry Martin, returned into Court on the 
morning of the fourteenth day of March, 1858, with a ver- 
dict, which was handed to the Clerk and read by him as fol- 
lows: We, the jury, find the defendant guilty. Which the 
counsel for Green Martin desired, when recorded, to be re- 
corded as written. But his Honor the Judge, contrary to the 
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protest of counsel, directed the jury to amend it by inserting 
the name of Green Martin. 

The counsel of defendant, Green Martin, moved his Hon- 
or, Judge Holt, for a new trial on the following grounds, to- 
wit: 

ist. That the jury found the defendant, Green Martin, 
guilty contrary to law. 

2d. That the jury found the defendant, Green Martin, 
guilty contrary to evidence, and without evidence. 

3d. That the jury found the defendant, Green matin, 
guilty contrary to the weight of evidence. 

4th. That the counsel for the State argued to the jury that 
the defendant, Green Martin, rode the boy Alfred as a horse, 
and thereby asserted as a fact that which was notin testimo- 
ny, and thereby greatly colored the acts testified to of said 
Green Martin having straddled the boy, and impressed, by 
such statements and argument, the jury with the idea of 
excessive cruelty having been used by Green Martin in the 
punishment of his slave Alfred. 

5th. That the Court erred in not giving in charge to the 
jury, as he was desired, the following request: That if the 
jury, from the testimony in this case, believe Green Martin 
was present when Alfred was kicked and pushed down by 
Godfry Martin, but took no part in kicking or pushing him 
down with a stick, or striking him with a rope, nor endeav- 
ored to prevent these acts by Godfry, nor apprehended God- 
fry after he did these acts, and the negro Alfred was dead, 
this conduct, though highly criminal in Green Martin in 
itself, will not of itself render Green Martin guilty either as 
principal or accessory. 

6th. That the jury returned into the Court on the 14th day 
of March, 1858, with their verdict, and being delivered to the 
Clerk, was read publicly as follows by him; We, the jury, 
find the defendant guilty. Which verdict his Honor the - 
Judge directed the jury to amend by inserting the name of 
Green Martin, contrary to the protest of counsel of said 
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Green ‘Martin, on the ground 'stated by them, that as the in- 
dictment in the case was against Green Martin and Godfry 
Martin, the verdict as published was indefinite as to the per- 
son found guilty, and that the verdict, after publication, 
could not, in an essential matter, be thus amended. 

7th. That since the trial of this cause, the defendant, Green 
Martin, has learned from Richard L. Warthen, Esq., that on 
Sunday morning, the 14th March, 1858, in returning to San- 
dersville he meton the way Reuben Osborne, one of the jury 
in this case; that said Warthen enquired of said Osborne 
what was the verdict of the jury; and after expressing’ sur- 
prise at it it when told what it was, the said Osborne then 
said, in ‘substance, by way of justification of it, that the 
beating of Peace by the Martins had an influence on the 
finding; thus showing that defendant had been greatly pre- 
judiced by an affair for which he had been previously tried 
and acquitted, and had not had in this ‘case, by reason of 
such influence, a fair and impartial trial. 

And the counsel for Green Martin moved for a new trial 
on the additional ground of: 

8th. Newly discovered evidence since the trial of said in- 
dictment, and which was utterly unknown to his counsel 
until since said trial; to-wit, the testimony of Doctor Nathan 
Tucker, of Laurens county, by whose affidavit, here shown 
to the Court, they expect, if a new trial be granted, to prove 
by him that Green Martin, for the two or three years last 
past, labored and still labors under a decided monomania ; 
the special delusion being that his slaves entertained the idea 
of poisoning him, the said Green Martin, and were persever- 
ingly endeavoring to carry it into effect, when there was no 
foundation or reason for such delusion. 

And in support of the 7th and 8th grounds for new trial, 
offered the following affidavits, to-wit: The affidavit of 
Richard L. Warthen, Esq., as tothe seventh ground, and that 
of Dr. Nathan Tucker, of Laurens county, and the joint af- 
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fidavit E. S. Langmade, Beverly D. Evans, Robert P. Har- 
man, S. B. Jones and Iverson L. Harris, the counsel on 
the trial of the accused as to the eighth grennd. 

And the counter affidavit of Reuben Osborn, 'the juror, is 


also given. 








Copy of the Affidavit of Richard L. Warthen, Esq: 
Personally appeared before me Richard L, Warthen, Esq., 
who being duly sworn, saith that on Sunday last he met 
Reuben Osborn, one of the jurors who sat on the trial of 
Green Martin; that deponent asked him what verdict they 
had found; he replied that they had found guilty; deponent 
asked him if they had found ‘him guilty of murder; the 
said Osborn answered yes. Deponent expressed some sur- 
prise at it, when the said juror remarked, in substance, by 
way of justification, that the’ beating ‘of Peace by the Mar- 
tins had an inftuence on the finding, | 
R. L. WARTHEN. 
Sworn to in open Court 17th March, 1855. 
L. A. Jernigan, Cl*k, 


Copy of the Affidavit of Reuben Osborn. 


Geroreia, Wasuineton County. 

Personally appeared in open Court Reuben Osborn; who 
being duly sworn, deposeth and saith that he was one of the 
jurors who found the verdict against Green Martin, tried for 
murder at the present term of the Supetior Court of said 
county; that said verdict,so far as his own conduct was 
concerned, was the result of the evidence in the case, and the 
law as given in charge by the Court; and as far as he knows, 
this was the case with the rest of the jurors who concurred 
in said verdict. He was not himsélf,and knows not that 
any other of said jurors, was influenced by the conduct of the 
Martins in the Peace case; that when Mr. R. L. Warthen 
asked deponent what the jury had done with Green Martin, 
he replied, we found him guilty. Mr. Warthen said it was 
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a bad case, and deponent replied, he is going to call for a 
new trial, I believe. ButI didn’t think worth while, accord- 
ing to the evidence in the case. Deponent further remarked 
then that they, meaning the Martins, must be bad men any- 
how, for he had heard that they had beat a man pretty nigh 
to death last spring. But deponent did not mean to imply 
that the verdict was influenced by the Peace case at all, for 
he does not know or believe that any of the other jurors were 
influenced by it; for himself, he was sure he was not in ma- 
king up a verdict against said Green Martin. The Peace 
case was mentioned in the jury room, and this deponent 
thinks he mentioned it. But he does not believe it had any 
effect on the verdict, and he is confident his own verdict was 

made up before he alluded to said case. 

REUBEN OSBORN. 
Sworn to and subscribed before me this March 1th, 1858 
L. A. Jerniean, Cl’k. 


Greorcia, Wasuinetron Counry. 

Personally appeared before me Mr. Edward S. Lang- 
made, Beverly Evans, Robert Harman, S. B. Jones and Iver- 
son L. Harris, who were the Attorneys at Law of Green 
Martin, and to whom solely the defence of Green Martin 
was confided, who stood charged by indictment with the 
murder of his negro boy Alfred, who being duly sworn, de- 
pose and say that they had no knowledge or information be- 
fore or at the trial of said Martin, of the materiality of the 
testimony of Doctor Nathan Tucker, as shown by his affida- 
vit, nor any intimation or conjecture of the said Green Mar- 
tin having labored under any mental delusion at any time 
until since the trial, and that with all the diligence, and vig- 
ilance, and care which they severally employed as his at- 
torneys since their respective employments in his behalf, they 
had not acquired any- knowledge, or information, or intima- 
tion, which could or did lead them to look for ground of 
defence in the monomania of defendant until since the trial 
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of said Green Martin; and that had they have known or 
heard of the character of the testimony of Dr. Nathan 
Tucker, they would have placed the defence of their client 
upon the ground of mental delusion, and taken prompt steps 
to procure the testimony of said Tucker. 
E. S. LANGMADE, 
R. P. HARMAN, 
B. D. EVANS, 
S. B. JONES, 
IVERSON L. HARRIS. 
The foregoing affidavit was signed and sworn to before me 
this 18th March, 1858. 
L. A. Jernrean, Cl’k. 








Georgia, WasuineTron County. 

Before me personally came Nathan Tucker, who being du- 
ly sworn, deposeth and saith that, deponent is a practicing 
physician, residing in the neighborhood of Green Martin, of 
said county, who, on an indictment for the murder of a boy 
named Alfred, the slave of the said Green, was tried and 
found guilty at the present term of the Superior Court of 
said county as this deponent has been informed and be- 
lieves; that deponent has been for more than twenty years 
the family physician of the said Green Martin, holding fre- 
quent intercourse with him, and well acquainted with him; 
that until within a few years past the said Green Martin was 
in the enjoyment of good health, was a sober, orderly and 
peaceable man, a good citizen, a good neighbor, and by com- 
mon repute, and in the opinion of this deponent, a kind and 
humane master; that some years since said Green Martin’s 
health failed ; that he became, and ever since has been labor- 
ing under a complication of diseases, to-wit, a chronic de- 
rangement of the liver and hydrocele, and has been under 
the treatment of this deponent. That one special effect of 
the diseased condition of said Green Martin, as before de- 
scribed, was to produce a longing for stimulants, a predispo- 
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sition to indulge in the use of ardent spirits; that under the 
influence of this morbid craving, said Green Martin has con- 
tracted the habit of drinking intemperately, and. witness 
states distinctly it is his firm conviction that this habit has 
been superinduced by disease, and not the diseased condi- 
tion, in which he is and has been, by intemperance. Depo- 
nent, as a doctor of medicine, expresses the opinion that the 
combined effect of disease and intemperance upon the said 
Martin has been to weaken, and in a good degree to derange 
the mind of said Martin; that deponent has had abundant 
evidence that he has, for two or three years, labored and still 
labors under a decided monomania, the special mental de- 
jusion being an abiding impression on his mind that his 
slaves entertained a design to poison him, and are persever- 
ingly endeavoring to carry it into effect; and deponent has 
never been able to discover in the conduct and bearing of 
the said slaves the least foundation for such apprehension ; 
believes it to be a mental delusion; that said Martin has long 
been keeping a strict watch upon his slaves—made frequent 
searches for poison, that he has several times brought to de- 
ponent substances found about the premises, and consulted 
deponent as to their properties, which deponent in every in- 
stance found to be free from poisonous qualities, and entirely 
harmless; that said Martin has been particularly suspicious 
of a female slave of his own, the mother of the boy Alfred, 
of whose murder he has been convicted; that under this 
impression, as this deponent has been creditably informed 
and believes, said Martin actually kept one of his female 
slaves in close confinement, though deponent did not actu- 
ally see her in such confinement; deponenthas been wholly 
unable, by any effort he could make, to divest the mind of 
said Martin of the delusion under which he was laboring. 
Deponent further gives it as his deliberate conviction that at 
the time the boy Alfred came to his death, and for some time 
previous and since, the said Martin was and has been insane 
on the subject of the fidelity of his slaves, their disposition 
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to take his life by poison, and his safety in their hands; de- 
ponent never, for obvious reasons, communicated his opinion 
on this subject to said Martin or to his family, and does not 
believe it was known to said Martin or to his counsel at the 
time of his trial. 
NATHAN TUCKER. 
Sworn to and subscribed before me this 17th March, 1858, 
James F, Smita, J. P. 


After full argument of the grounds of new trial, his Honor 
thé Judge overruled the motion for a new trial in this cause 
on.all the grounds for the following reasons : ' 

The three first because upon a careful review of the tes- 
timony, the facts sustain the verdict upon the plainest and 
clearest principles of law. : 

The 4th because the fact commented on by the counsel of 
the State was in evidence by two of the witnesses, and char- 
acterized by one of them as riding, and because the counsel 
for the State was not in conclusion, but might be answered 
and was answered by counsel for the defendant who had 
the conclusion, and the testimony was that Godfry Martin 
sat in the saddle; it showed the defendant present, and that 
when the riding was over he ordered the boy to carry the 
saddle into the house. ' 

The 5th because the Court did give the law in charge to 
the jury as it was asked for and in the very words of the 
authority cited, but only refused to give the law as applica- 
ble to particular facts, and gave it in charge as applicable to 
all the facts in evidence. 

The 6th because it is not only the right, but the duty of 
the Court to direct the jury as to the regularity and form of 
their verdict, and to see that its own minutes and records 
clearly express what is done in the Court. 

The 7th because upon reading the deposition of the ju- 
ror Osborn, the Court believes him to be az upright and con- 
scientious juror, and that in giving the verdict he was un- 
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biased and unprejudiced, and was governed solely by the law 
aud the evidence. 

The 8th because that the whole testimony showed that de- 
fendant was not acting under the alleged delusion, but was 
punishing his little slave for insolence. 

To this decision of the Court the defendant, by his coun- 


sel, excepted. 
Jenxins & Harnzis for the prisoner. 


Arrorney Genera for the State. 


By the Court—Lumprtn, J. delivering the opinion. 


Green Martin having been convicted of murder at the 
March Term, 1858, of the Superior Court of Washington 
county, moved for a new trial, on eight grounds, as will ap- 
pear in the Reporter’s statement. The first three grounds 
may be considered together, namely, that the verdict was 
contrary to law, to the evidence and weight of evidence. 
The meaning of this is, that the facts in the record, did not 
justify the jury in finding the defendant guilty of murder, 
That if he was guilty of any offence, it was involuntary 
manslaughter. 

This case is rather peculiar in several respects. No one 
doubts, that the boy Alfred came to his death at the hands 
of Green Martin and his son Godfrey, or one of them. . At 
12 o’clock on the 19th of May, 1857, he was well. The 
father and son commenced punishing him for some inso- 
lence offered to the son, which was kept up at longer or shor- 
ter intervals, until late in the afternoon, covering a period 
of three hours or more, when the boy expired. And the 
post mortem examination showed that the neck was dislo- 
cated, and that there were various bruises on the body and 
limbs of the boy. The last injury inflicted, as seen and tes- 
tified to by one of the daughters of the defendant, was a 
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kick from Godfrey Martin, the son, which brought the 
boy to the ground, from which he was not seen to rise after- 
wards, 

It is not disputed, that the owner of a slave has the right 
to correct him for his misconduct. And the mode and 
measure of punishment must inthe main, be Jeft to the mas- 
ter. It must not be cruel and excessive. The manner of 
punishing slaves, is different with different persons. The 
unusual modes of punishing slaves resorted to by some own- 
ers, are not necessarily, nor always the most cruel or severe. 
It is frequenily so in the seeming only. From the nature of 
the case there cannot be any uniform rule prescribed upon 
the subject. It can hardly be supposed, that the Martin’s 
intended to kill the boy. Still if the circumstances show, 
that their treatment was such, as was likely to produce death, 
the law will infer malice and the offence may be adjudged 
murder. 

There is a further difficulty in this case. The dislocation 
of the neck was unquestionably sufficient of itself to cause 
instant death. It may have been occasioned by the last 
kick given by Godfrey Martin. The evidence is not full and 
satisfactory upon this point. 

The proof discloses no positive participation on the part 
of Green Martin, after the first acts which were testified to, 
and these could not of themselves have produced death. 
And yet upon all of these points, there was room perhaps 
for the jury to have formed an opinion for themselves, touch- 
ing all these matters. The points to which I have alluded, 
were involved in just that degree of uncertainty as to res- 
train a Court from pronouncing authoritatively, the law 
which should control this case. There were marks of abuse 
upon the person, particularly the limbs of the boy, as 
sworn to by Dr. Tucker, which are not explained or accoun- 
ted for by the proof. Nor is the absence of testimony strange 
in this case. The daughters and sisters of the actors in this 
unfortunate affair, were the unwilling, not to say affrighted 
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witnesses, who alone were present all the time to its fatal ter- 
mination. 

As it is our purpose to remand this cause for a rehearing, 
we will forbear to comment upon the evidence. ' 

4. As to the alleged misrepresentation of the testimony by 
the Attorney General, and the associate counsel on the side 
of the State, we have nothing to add, to what has been here- 
tofore said by this Court. The recital of the testimony may 
not have been perhaps entirely accurate. The attention of 
the Court however, was not called to the impropriety com- 
plained of; and counsel for the prisoner had ample opportu- 
nity in conclusion to set the testimony right. 

5. The next error assigned is, that the Court refused to 
give a legal charge when requested, and in the language of 
the request. There is some confusion in the record upon this 
point. The Judge certifies, that he gave the law as asked 
for, and in the very words of the authority relied on by the 
counsel, He refused to give the law in charge as applicable 
to a particular set of facts referred to by counsel, but did in- 
struct the jury, that such was the law as applicable to all the 
facts of the case. And in this, we think the Judge was right. 
It is certainly true, that if Green Martin did not participate, 
so far as the particular facts recited in the request were con- 
cerned, he was net guilty, so far as those facts went to estab- 
lish his guilt, still upon all the facts of the case, he might 
nevertheless, have been found guilty. 

6. As to the complaint, that the Court.allowed the verdict 
to be amended, we are clear, that it needed no amendment ; 
but that it was a legal verdict and sufficiently certain as it 
was originally rendered. 

7. Was Reuben Osborn an impartial juror ? 

If the statement made by him to Richard L. Warthen, that 
the previous misconduct of the Martins, had influenced the 
finding in this case, be true, even as to himself, of course he 
was not an indifferent, but a prejudiced juror. But try him 
by his own statement in the exculpatory affidavit which he 
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filed, and how does he stand? He admits that he said to 
Warthen in justification of the verdict of guilty which he and 
his fellow jurors had rendered, that the Martins, were bad men 
any how, for that he had heard they had beat a man pretty 
nigh to death the spring before. But this is not all; he not 
only acknowledges the unfavorable impression made upon 
his own mind, as to the Martins, but confesses further, that 
the Peace case was mentioned in the room, while the jury 
were engaged in making up their verdict in this case, and 
he thinks, by himself. By way of explanation, I would re- 
mark, that Green Martin had been engaged in a difficulty 
with a man by the name of Peace, previous to this prosecu- 
tion. Had not this juror a bias resting on his mind against 
the accused? We may suppose his own mind to bein doubt 
as to the guilt or innocence of the prisoner; his previous 
misconduct comes up to his recollection, and instead of giv- 
ing to the defendant the benefit of his doubt, he concludes, 
“he is a bad man any how,” let him be punished. And 
the inveteracy of his prejudice is clearly evinced, by his 
flinging the Peace case upon the minds of his fellow jurors, 
when they too, perhaps, were hesitating and halting between 
two opinions, as to what verdict they should return. 

It is true, that Osborn endeavors to expurgate himself. 
But we know not ourselves. Besides, the affidavits of the 
other jurors were not taken exonerating themselves from the 
extrinsic influence which was brought to bear upon their 
minds during their consultation. If the statement be true, 
that Green Martin was not only acquitted, but fully justified 
by the Court and the country, for the severe chastisement in- 
flicted by him on Peace, on account of the gross insult offer- 
ed to the female members of Martin’s family, it not only 
serves to illustrate the impropriety of lugging extraneous 
transactions into criminal trials, but it goes still further to 
fix the hostile state of Osborn’s mind toward the man, whose 
life was committed to his hands. 

On the ground of the disqualification of Osborn as a ju- 

VOL. Xxxv.—33 re 
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ror, we shall order a new trial in this case. Justice will not 
suffer by the delay. Courts generally should imitate the 
conduct of the Governor and Council of Massachusetts, 
when the life of Dr. Webster was in their keeping. (I am 
glad to find something to commend in that ancient common- 
wealth!) They took time to consider. They calmly and 
patiently examined every fact and circumstance, and finally, 
when nothing to extenuate could be found, the culprit was 
remitted to the dungeon and the gallows. And the whole 
country felt that the law had been vindicated, and the tri- 
umph of justice secured. There should be no hot haste, 
when the life of a fellow-citizen is involved. 

8. As to the eighth ground, namely, the monomania of 
the defendant, we dispose of it by saying, that much more, 
we apprehend, will have to be proven, than is foreshadowed 
in the deposition of Dr. Tucker, before this defence can be 


made available. 





Judgment reversed. 
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Asner C. Conner, plaintiff in error, vs. Tue State or Gror- 
ei, defendant in error. 


[1.] The rule stated, as to the taking down of testimony in cases of felony ; and the 
use to be made of the same. 

[2.] Anindictment or presentment good, although an impossible day be stated, as 
that on which the offence was committed. Atany rate the objection comes too 
late after verdict. 


\ 

[3.] If jurors, to constitute a panel in a criminal ¢ase, be summoned by bailiffs, it is 
good. 

{4.] Where the witness in a criminal case, is unable from his physical condition to 
speak audibly, his answers, may be communicated in his presence and hearing by a 
sworn officer of the Court. 

[5.] Although thé crime of larceny may be complete as to two persons, as much so 
as though no other was concerned, still another may be a principal in the same 
offence. 

[1.] It is not a good ground for the arrest of judgment in a criminal case, that the 
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time stated gs the time of the offence, is subsequent to the finding of the indict- 
ment. Benyine, J. 

[2.] The Sheriff may appoint the bailiffs to summon talesmen, on the trial of a crimi- 
nal case. BENNING, J. 


[3.] Although the indictment is founded on a presentment, it is sufficient, if the jury 
be empanneled on the indictmentalone. Brnwina, J. 


[4.] If there is no substantial difference between the presentment, and the indictment, 
it is a matter of no consequence to the accused, which he is arraignéd on. Bgn- 
NING, J. 

[5.] If a person from debility, is rendered unable to speak loud enough tobe heard by 
the Court and jury, resort may be had to aninterpreter. Bennixa, J. 


Indictment for simple larceny, in Sumter Superior Court. 
Tried before Judge Aten, March Term, 1858, 


At the March Term, 1858, Abner C. Conner was put up- 
on his trial, on an indictment for stealing a negro man slave, 
the property of John F. Markett. 

The special presentment charged the offence to have been 
committed on the fifteenth day of December, 1857, and is dat- 
ed September Term, 1857. The bill of indictment is dated 
September Term, 1857, and charges the offence to have been 
committed on the fifteenth day of December 1855. The de- 
fendant pleaded “not guilty.” 

It was in evidence from the testimony of John F. Markett 
that he knew the defendant during the years 1853-4-5, that 
he owned a boy named Seaborn in 1854, and was in posses- 
sion of him in the month of December of that year. The 
boy disappeared the 16th of said month; he searched and 
advertised for him but did not find him. About the time the 
boy disappeared, the defendant disappeared from the coun- 
ty. Knew of no intimacy between defendant and the boy, 
but thinks defendant must have seen the boy at his (Mar- 
kett’s) house. 

The defendant confessed to the witness, the boy was brought 
tohim at 26th Justices Court Ground in Sumter county, by 
James T. Holeman, and a man by the name of Phillips, 
about the time the boy disappeared, and he carried him away 
to Selma Alabama, and was to receive two hundred dollars 
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therefor. Defendant also said he saw Jackson Tiner in Mont- 
gomery, Alabama, and the boy was then with him. 

Defendant confessed, to Malta Scarborough, carrying the ° 
negro off, saying he supposed it was the general belief that 
he (defendant) had stolen the negro: that the negro had at- 
tempted to play him false and he took him to the bluff of 
Selma, and then that was the end of that damned negro. De- 
fendant was neither drunk or sober, but drinking at the time 
he told this to Scarborough. He is rendered very foolish and 
often acts very foolish when drinking, more so than most 
persons,- Witness Scarborough could not tell defendant’s ex- 
act condition, and whether he was drunk enough to tell the 
truth or not. 

Defendant also told James T. Holeman that he carried the 
negro Seaborn off, and, that after selling him two or three 
times he had killed him. This confession was voluntary. 
Defendant was drinking, but not drunk, and Holeman thinks 
he knew very well what he was talking about. Holeman, — 
never saw defendant and the negro together, knew nothing of 
the delivery of the negro to defendant, and this was the first 
conversation he ever had with defendant on the subject, and 
he never knew of the matter until he saw the advertisement 
of John F. Markett in the newspaper. 

Jackson Tiner testified that a few days before Christmas 
in 1854, he was going to Texas and saw defendant in Mont- 
gomery, Alabama, when defendantintroduced him to aman 
from Dooly, whom he called Hicks. Hicks was a dark, rath- 
er chunky built man, appeared to weigh one hundred and 
fifty or one hundred and sixty pounds, seemed to have long 
black hair, and was about the height of Mr. McCay or a lit- 
tle taller. Tiner saw defendant and his companion leave in 
the Selma stage. 

John F., Markett, again testified that the boy Seaborn was 
a bright mulatto, enough so to nearly pass fora white man, 
was about five feet ten inches high, and about one hundred 


and fifty or sixty pounds in weight, was a little taller than 
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pe McCay. White men who had visited witness Markett’s 
house, had conversed with Seaborn and thought him.a white 
man from his color. He had long black hair. The jury found 
the defendant guilty; whereupon his. counsel. moved in 
arrest. of judgment, upon the following grounds. 

ist. That the special presentment on which the bill of in- 
dictment was founded, was null and void because it charged 
the.offence to have been committed on a day subsequent to 
the finding of the grand jury; that the special presentment be- 
ing void, no bill of indictment could be founded thereon, 
upon which a trial could be had. 

2d.' That the bill of indictment charges the offence to have 
been committed, on a different day from that alleged.in the 
special presentment, and that said variance is fatal. 

The Court overruled the. motion in arrest of dudemans and 
counsel for defendant excepted. 

Defendant’s counsel then moved the Court for a new trial 
on the following grounds: 

ist. Because the Court after objection by the prisoner, re- 
fused to set aside the array of jurors, on the ground that the 
array was summoned partly by bailiffs. 

2d. Because the special presentment on which the bill of 
indictment was found, was not presented to the jury on the 
demand of the prisoner, the same being made after the jury 
were empanneled. 

3d, Because the Court permitted testimony to be given to 
the jury after objection by the prisoner, the jury having been 
empanneled upon the bill of indictment without the special 
presentment. 

4th. Because the Court refused to hear testimony to show 
that the prisoner was arraigned on the special presentment, 
and not on the bill of indictment, and refused the demand of 
the prisoner, that he be arraigned on the bill of indictment. 

5th. Because the Court refused the arraignment as. stat- 
ed in the last ground, and permitted the trial to. proceed 
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after motion by the prisoner to exclude. testimony from the 
jury, until he was arraigned upon the bill of indictment, 

6th. Because the Court, after objection by the prisoner, per- 
mitted James T. Holeman, to give testimony through an in- 
terpreter, the said James T. Holeman, being unable to speak 
loud enough to be heard by the jury, on account of tempora- 
ry weakness and debility ; said testimony being communicat- 
ed to the Court and jury by Col, George M. Dudley, he* be- 
ing called upon by the Court after the witness had commu- 
nicated it to him in a whisper. 

7th. Because the Court refused to have the testimony of 
said James T. Holeman as taken down by the clerk, read 
over in his hearing so that he might correct any errors in the 
testimony as taken down by the clerk. Witness did not de- 
mand it nor desire it. The counsel for defendant desired to 
read the testimony as taken down, which request was grant- 
ed. The Court did not understand counsel as insisting on its 
being read to witness. 

8th. Because the Court charged the jury, if they be- 
jieved from the evidence, that defendant took and carried 
away the negro Seaborn, the property of Markett, from the 
26th Court Ground or any other place in Sumter county, with 
intent to steal said negro, the defendant is guilty. That it 
made no difference whether others aided and assisted or not, 
if the defendant actually perpetrated the theft. That if Hole- 
man and Phillips both be guilty, that does not help this de- 
fendant. 

9th. Because the jury found contrary to evidence and to 
the weight of evidence. 

The Court overruled the motion and. defendant excepted. 

On these several exceptions error has been assigned. 


W. B. Guerry; and N. A.’Smirn, for plaintiff in error. 


Joun W. Evans; and McCay & Hawxunys, for defendant 
in error. 
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By the Court.—Lumpxin, J. delivering the opinion. 


Overruling as we'do, all the grounds in the writ of error, 
we deem it necessary to notice particularly a few of them 
only. 

The first is, as to the taking down of the testimony as re- 
quired by law in cases of felony. The old rule was, and we 
hold it to be the true practice in such cases, to read over care- 
fully to each witness, the testimony as taken down by the 
amanuensis. If it be correct very well; otherwise let it be 
made so. Ifa disagreement takes place, in the course of the 
trial between counsel or in the jury box, let the witness be re- 
called if within reach—not to testify anew, but to repeat the 
evidence given in while under examination subject of course 
to the recollection of the jury. Ifthe witness has left and 
cannot be recalled, then read from the written testimony as 
taken down: It is the next best proof, to that given by the 
witness on the stand. The non-observance of these directions 
may or may not be sufficient to require a new trial, accord- 
ing to the peculiar circumstances of the case—ordinarily it is 
not a good ground of itself. 

[2.] Astothe multifarious objections to the special pre- 
sentment and indictment, jointly and separately, it is enough 
to say, they all come too late. But suppose they did not ; 
and moreover that it be true that an impossible day is alleged 
in the presentment, as the time when the offence was com- 
mitted. Have not all the Courts both in England and in 
this country, settled it so long ago, that the memory of man 
runneth not to the contrary, that while some day must be 
stated, any other may be proven? Who does not see, that 
if it be immaterial to prove the day as charged, that no day 
or an impossible day will do just as well ? 

But it wil] be replied, that it never was decided, but that 
the time charged must be before the accusation is preferred. 
And I concede this to be so, at least for the purposes of the ar- 
gument. But let us look at the reason of the thing. Suppose 
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the day be laid subsequent to the finding of the grand jury; it 
is thesame in effect as stating an impossible day, as the fortieth 
of May, and if it be correct that any day within the statute of 
limitations and before indictment found will suffice, it is quite 
clear that no day, or one that is impossible, will do just as 
well. But we fall back upon the position that this and all 
kindred objections came too late. 

[3.] As to the objection, that the panel of jurors, were 
summoned partly by bailiffs, the record discloses no facts 
touching this point except what appears in the motion for a 
new trial, which was disallowed by the Court. Itistruethat 
the law requires that jurors shall be summoned by the 
Sheriff or his deputy; and if the Sheriff be interested then by 
the coroner or some other person appointed by the Court. 
If the bailiffs in this case acted, under the authority of the 
Sheriff, they were his deputies pro hac vice. 

[4th.] If the witness, Jumes T. Holeman was unable from 
his physical condition to speak loud enough to be heard by 
the Court and jury, there can be no reason why his answers 
should not be communicated by Col. Dudley, an attorney of 
the Court, in the presence and hearing of the witness. 

[5.] The Court charged the jury that if they believed from 
the evidence the defendant took and carried away the negro, 
Seaborn, the property of Markett, from the 26th Court Ground, 
or any other place in Sumter county, withintent to steal said 
negro, the defendant is guilty, that it made no difference 
whether others aided and assisted or not, if the defendant 
actually perpetrated the theft ; that if Holeman and Phillips, 
both be guilty, that does net help this defendant. 

It is objected to this charge, that it is inapplicable to the 
the case, and calculated to mislead the jury. The point ta- 
ken by the prisoner being, that if the jury believe the crime 
to have been committed and completed by others before the 
property was received by the prisoner, then he was only an 
accessory. 

We have examined the testimony carefully and think the 
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Court was fully justified in giving the charge which it did: 
The. counsel for the accused had the right to insist upon his 
view of thelaw asapplicable to the evidence. And for any thing 
that appears he was. permitted to do so, All he complains 
of is, that the proposition laid down by the Court, the sound- 
ness of which is not and cannot be controverted, was calcu- 
lated to withdraw the mind of the jury from the defence which 
he set up forthe protection of his client. Tomy mind itis clear 
that both positions can stand together. The crime may have 
been completed as to Holeman and Phillips when they car- 
ried off the negro, from the custody of his owner, and still 
Conner have beena principal. If his account of the transac- 
tion can be relied on, such was the truth of this case. Be 
this as it may, the Court charged nothing that. was notlaw; 
and law, too, applicable to the facts proven. 

* If the confessions of the defendant be true, he not only 
stole the negro, but afterwards drowned him. He is not only 
guilty of larceny, but of murder also, 


Judgment affirmed. 


Bennine J. concurring. 


Abner Conner was indicted for simple larceny in stealing 
a negro, and was found guilty. The indictment was founded 
on a presentment. After verdict a mofion was made by him 
-in arrest of judgment. This motion was put on two grounds ; 
Ist, that the presentment “charged the offence to have been 
committed on a day subsequent to the finding of the grand 
jury.” 2d, “that the bill of indictment charges the offence 
to have been committed on a different day from that alleged 
in the special presentment.” 

The Court overruled the motion. 

I think the Court did right. 

[1.] The allegation of time in indictments is, in general, 
immaterial. The time when an offence is committed can-— 
not, in general, be a matter affecting the real merits of the 
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offence; “and no motion in arrest of judgment shall be-sus+ 
tained for any matter not affecting the.real merits of the of- 
fence charged in such indictment.’ 2 See. 14 Div. Pen. 
Code. 

This motion having been overruled, Conner moved for a 
new trial, which motion was also overruled, 

The first ground of the latter motion was, that “ the Court 
after objection by the prisoner, refused to set aside the array 
of jurors on the ground that the array was summoned partly 
by bailiffs.” 

[2.] It is to be presumed, that these bailiffs acted at the 
instance of the Sheriff; that is, that they were his special 
deputies. ‘ And the said Sheriffs’ “shall have power,” “to 
appoint, as there shall be occasion, one or more deputies.” 
46, Sec., Jud. Act of 1799. 

I think that there was nothing in this ground. 

The second ground was, that the presentment “ was not 
presented to the jury on the demand of the prisoner, the 
same being made after the jury was empannelled.” 

Of what service could the presentment have been to the 
jury? The variance between the presentment and the in- 
dictment as to the time, was not a matter to acquiton. The 
finding ought not to have been affected by the presentment, 
if the jury had seen the presentment. 

I see nothing then in this ground, 

The third ground was, that“ the Court permitted testimony 
to be given to the jury, after objection by the prisoner, the 
the jury having been empannelled upon the bill of indict- 
ment without the the special presentment.” 

[3.] I think, that empannelling the jury upon the indict- 
ment was quite sufficient; I do not know of any law requir- 
ing the empannelling to be, on both the indictment and the 
presentment, in cases founded on presentment. 

The fourth ground was, “that the Court refused to hear 
testimony to show that the prisoner was arraigned on the 
special presentment, and not on the bill of indictment; and 
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refused the demand of the prisoner, that he be arraigned on 
the bill of indictment.” 

The fifth ground was, that “ the Court refused the arraign- 
ment as stated in the last ground, and permitted the trial to 
proceed after motion by the prisoner to exclude testimony 
from the jury until he was arraigned upon the bill of in- 
dictment.” 

[4.] I dispose of both of these two grounds in a word. 
There was no substantial difference between the present- 
ment and the indictment. The variance in the allegation of 
time, was not a matter of substance. Consequently, it made 
not the least practical difference to the prisoner, whether he 
was arraigned on the one or on the other. 

The sixth ground was, that “the Court, after objection by 
the prisoner, permitted James T. Holeman to give testimony 
through an interpreter, the said James T. Holeman being 
unable to speak loud enough to be heard by the jury, on 
account of temporary weakness and debility—said testimo- 
ny being communicated to the Court and jury by Col. George 
M. Dudley, he being called upon by the Court, after the wit- 
ness had communicated it to him in a whisper.” 

If this ground be good, then the testimony of all persons 
speaking a strange language as well as of all persons who 
are mutes, is to be excluded. But we know, that the testi- 
mony of these persons, is not to be excluded. That is ad- 
mitted. 

I think that there is nothing in the ground 

The seventh ground was, I believe, abandoned. 

The eighth ground was, “that the Court charged the jury, 
that if they believed from the evidence, the defendant took 
and carried away the negro, Seaborn, the property of Mark- 
ett, from the 26th Court ground, or any other place in Sum- 
ter county, with intent to steal said negro, the defendant is 
guilty. That it made no difference whether others aided and 
assisted or not, if the defendant actually perpetrated the 
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theft. That if Holeman and Philips both be guilty, that 
does not help this defendant.” 

I can see no fault in this charge. Indeed, I believe, that 
this ground was also abandoned. 

The ninth and last ground was, that “ the jury found con- 
trary to the evidence, and contrary to the weight of evi- 
dence.” 

I think they did not. I think they had an abundance of 
evidence to warrant their verdict. 

The result is, that I think the Court below also did right, 
in overruling the motion for a new trial. 


McDona _p, J., dissenting. 


The plaintiff in error was indicted for simple larceny, and 
was convicted. He moved in arrest of judgment, and for 
a new trial. The presiding Judgein the Court below refused 
both motions, and the defendant below excepted. One of 


the grounds incorporated in one of the said motions was 
predicated on the following state of facts: 

The plaintiff in error was presented for the oftence by the 
grand jury, who charged it to have been committed in the 
year 1857. On this presentment the Solicitor General ar- 
raigned the prisoner, who pleaded not guilty. Afterwards 
the Solicitor General made out an indictment, charging the 
offence to have been committed in the year one thousand 
eight hundred and fifty-five, and transferred to it, without 
the consent of the prisoner or his counsel, the arraignment 
and plea made on the presentment, and refused to arraign 
the defendant_on the indictment thus made“out. 

There was certainly no issue made up, in fact, between the 
State of Georgia and the prisoner on the indictment on 
which he was put on his trial. The Solicitor General had 
transferred and put on it an arraignment made on another 
accusation of the grand jury. It was not identical, for the 
offences are charged to have been committed in different 
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years, Itis said, that though a day and year must be alleged 
in every indictment, time is not material. It is true that the 
Solicitor General may generally prove a day different from 
that laid in the indictment, but still “the time must be sta- 
ted with such certainty, that no doubt can be entertained as 
to the period really intended.” 1Chitty’s Cr. Law 218. Itis 
therefore bad “to state the crime to be committed on the 
feast of St. Peter, because there are two feasts of that name, 
and both have additions to distinguish them. Jb. If the 
grand jury in England had charged a crime to have been 
committed on one of these feasts, could the attorney for the 
crown make out an indictment thereon, and insert the other, 
provided the statute law of that country was like our own ? 

The prisoner not having been arraigned on the indict- 
ment, he was deprived of a most important legal right, that 
of demurring to the indictment, pleading to the jurisdiction 
of the Court, in abatement, or of filing a special plea in bar. 
It certainly, according to my judgment, would have been a 
good plea that no accusation had ever been made against 
him by the grand jury, for the offence charged in the bill of 
indictment. Before the contrary can be held, it must be 
maintained, that if the attorney for the State have two in- 
dictments against the same prisoner for horse stealing, both 
found by the grand jury at the same term of the Court, one 
for stealing a horse in 1855 and the other for stealing a horse 
in 1857, he may sustain the latter by proof of the stealing 
in 1855, and the former by proof of the stealing in 1857. If 
an innocent person were thus accused, such a proceeding 
would’ be most oppressive, and might lead to his unjust 
conviction. 

The grand jury in this case, accused the prisoner with 
having committed the offence in 1857. He was arraigned , 
and pleaded not guilty to the accusation, and when put on 
his trial, he finds himself charged by the Solicitor General 
with having committed an offence two years before, in re- 
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spect to which there is no accusation of the grand jury, and 
to which he had never pleaded. 

I cannot give my sanction to the proceeding, and think 
the judgment of the Court below ought to be reversed. 





4 


Tuomas Go.pen, plaintiff in error, vs, Tue Stare or Gror- 
era, defendant in error. 


[1.] When an escape by the prisoner is put in evidence by the State to raise 
the presumption of conscious guilt, it is competent for the prisoner to rebut 
it by showing that'it was attributable to the fear of serious personal injury 
from the friends of the deceased, and not from a consciousness of guilt. 

{2.] It is not error in the Judgeto Say I “ apprehend” the rule of law to bethis 
Itbeing synonymous with understand, conceive, believe. 

[3.] To tell the jury, after charging the law in a criminal case, that they should 
not differ from the Court on slight or trivial grounds, but should be “clearly 
satisfied” that the Court was wrong before they did so, is objectionable, 


{4.] One may kill another against whom he entertains malice, and yet not be 
guilty of murder. 


{5.]. There can be no murder without malice, express or implied. 

A homicide may be reduced to manslaughter where no actual assault has 
been committed on the person of the defendant; and where no attempt has 
been made to Commit a serious personal injury upon the accused. 


{6.] Drunkenness cannot excuse crime; modern decisions go so far as to hold 
that drunkenness may be considered on the question whether the prisoner 
‘was excited by passion or actuated by malice, in committing a homicide. 


[7.] To justify taking human life, the law makes no discrimination in favor of 
adrunkard or a coward, or any partieular individual; but the circumstan- 
ces must be such as tojustify the fears of a reasonable man. 


Murder, from Marion. Tried before Judge Worritt, 
March Term, 1858. 


Thomas Golden was put upon his trial for the murder of 
Nicholas Jordan, and found guilty. Whereupon his coun- 
sel moved for a new trial upon the following grounds: 
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Ist. Because the Court erred in refusing to let defendant 
prove by John Mathews, a witness who had been sworn for 
the State, that John Eidson said, on the evening of the homi- 
cide, that he was the whole cause of it. 

2d. Because the Court erred in refusing to let the defen- 
dant prove by John Hanks, State’s witness, that after he had 
arrested prisoner, one John Eidson made an attack on priso- 
ner with a knife. 

3d. Because the Court erred in its charge to the jury: 
“You having heard the evidence and the argument, it be- 
comes my duty to give you in charge the rules of the law, 
by which I apprehend you are to be governed in the decision 
of the case.” 

4th. Beause the Court erred in its charge to the jury, “that 
it is the right of the jury to differ with the Court in its construc- 
tion of the law, but such difference should not be placed up- 
on light and trivial grounds; you should be clearly satisfied 
that the Court is wrong before you do this.” 

5th. Because the Court erred in charging the jury as fol- 
lows: “Though voluntary drunkenness is no excuse for the 
commission of a crime in a prosecution for murder, where 
the question is whether the act was done in a sudden heat 
of passion, intoxication is a circumstance proper for the con- 
sideration of the jury.” 

6th. Because the Court erred in refusing to charge the ju- 
ry: “If they believe, from the evidence, that Golden killed 
Jordan through cowardice, alarm, or fear that great bodily 
harm or injury was about to be inflicted upon him, then he 
is guilty of neither murder nor manslaughter, but that he 
killed him in his own defence.” 

7th. Because the Court erred in refusing to charge the jury 
as requested by the prisoner’s counsel, “that a man may 
kill another against whom he has malice, and yet not be 
guilty of murder; therefore, if the jury believe, from the ev- 
idence, that Golden had malice against Jordan, and that Jor- 
dan pursued and sought a difficulty with him under such 
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circumstances as to create apprehension on the part of 'Gol- 
den that a serious bodily harm was about to be perpetrated 
upon him, then the killing is to be referred to this, and not 
to malice, and he is not guilty of murder.” 

8th. Because the Court erred in refusing to charge the ju- 
ry as requested forthe prisoner: “If the jury believe, from 
the evidence, that the prisoner was very drunk for the pur- 
pose, or as an excuse to take the life of Jordan, and that be- 
ing in a state of intoxication, and very drunk, killed Jordan 
through cowardice, alarm, or fear that a great bodily injury 
was about to be inflicted upon him, then he is not guilty of 
murder.” 

9th. Because the Court erred in refusing to charge the ju- 
ry as requested, “that if they believed, from the evidence, 
that Golden was very drunk, and that in this condition sev- 
eral persons pursued and sought a difficulty with him, it is 
proper that said drunkenness shall be taken into. considera- 
tion, and that they shall enquire whether a man in this con- 
dition would not sooner apprehend felony or serious bodily 
harm or injury about to be done him, than if he had been so- 
ber, and if they shall so believe, that the killing is to be re- 
ferred to this, and not to malice or any purpose to kill, and 
he is not guilty of murder.” 

10th, Because the Court erred in refusing to charge the 
jury as requested by prisoner’s counsel: “If the jury be- 
lieve, from the evidence, that the prisoner fired the pistol, 
and when he did so acted under reasonable apprehension 
that serious bodily harm or injury was about to be done him, 
he cannot be guilty of a higher offence than voluntary man- 
slaughter.” 

11th, Because the Court erred in refusing to charge, “ if 
the jury: believe, from the evidence, that the gun or pistol 
shot wound received by deceased produced his death, and if 
the jury have a reasonable doubt upon their minds as to 
whether Golden discharged the gun or pistol which inflic- 
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ted the: wound upon deceased,:then they must give the pris- 
oner the benefit of the doubt, and find-him not guilty.” 

12th. Because one of the jurors, Slaughter, who tried ‘the 
prisoner in said case, stated to Baily ‘R: Gill,'at the house of 
N.H. Tullis, on Tuesday: before:the ‘trial; that he had been 
summoned as a tales:juror: in‘this case; and if he was taken 
on the jury he would hang ‘the prisoner! or! stay there until 
the hairs of his.atse dragged ‘the ground ; Ahe said Slaughter 
not being a fair and impartial juror, and ‘had: prejudice and 
bias resting upon his mind against prisoner; and his mind 
was not perfectly. impartidl:between the State and the ac- 
cused, the same not being known to the prisoner and his 
counsel or either of them before the trial of:said:case: and in 
support.of this ground, affidavits of: Gill, the defendant, de- 
fendant’s counsel, Solomon: Welch and: J.D. ‘Walker, were 
filed. 

‘The Court overruled the motion, and defendants counsel 
excepted, and assign error: 


Bh Hox; and M. Buanzonn, for plaintft i in error 


- Soxicrror Gevenat, OxavEr ; arid: Tuomas Stoay, for de- 
fendant in error. - - 


| dy the Coare-shnaitens J. delivering the opinion. 


The! ddfenid ant in this case was corrvicted of murder, and 
‘‘dhaving‘been refused-a new ‘trial in the Court below,‘he has 
prosecuted a writ of error to obtain one in this Court. 
- Same of the grourids occupied in the rule for a new trial, 
have been abandoned on the argument here; and as tosome 
‘\( ofthe-rest, we' deem it unnecessary to notice. It is but a 
repetition of the same objection. We propose to consider the 
material questions only. 

2f1.] It is in evidence that after the homicide was commit- 
“ted and Golden arrested, he made his escape, and was found 
crouched under a fence, in the immediate neighborhood. 
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FTONOLT Zoot arate +8 
_ And this flight, it is contended, ‘on ‘the part of the State,-in- 
\dieated a consciousnessof guilt. Torebutthis presumption, 
oitavas proposed, by the prisoner’s.counsel. to prove’ that’ vio- 
2‘ lent assault: was: ntade upon ‘the accused; by- one of eee, 
-dhéfore he: fled, - And this testimony was: rejected. 
»») Phe point:in this case:is not: very material any way; at 
» as the State déemed it of sufficient importance'to prove the es- 
< gape, it would seem proper to allow the accused ‘to-accounit for 
-it as he proposed to-do; andto show that it originated in fear of 
- injury fromthe surviving companions: of the ‘deceased; ind 
2 mot from:any:copsciousness of-guilt.: At! any: rate, jit was a 
( Proper matter to besubmitted to the jury. 
..  [2.].As:te the complaint against the:nse. of the “ae dap. 
- prehend,” .-we see. nothing’ in. that. ““ My duty,” said ‘the 
. Judge, “is to give you in charge the rule’ oflaw, by which I 
~apprehend@’-—that’ is, wiiderstand,’ eonceive, terme og 
» are to bé-governed in the decision of this case,” * 
|» [3.} The next part: of:the charge we‘think is objsetiotiatle 

While the learned Judge admits that it is the right-of the jury 
to differ from: the ‘Court in its construction of the law} yet, he 
_ says to them, itshould not be on slight. or trivial’ grounds; 
. bu tthat they should: be clearly satisfied ret the Ovanives 
- wrong, before they did differ. © ©. 
-> Why, we:respectfully submit, make: ar’ issue of this sort, 
© between the. Court.and the jury? Whiy compel them to find 
‘that his Honor; for whom, asa man and 4 magistrate, “the 
jury feel, in common with the whole country, ‘the greatest . 
‘lgespect, was clearly ‘wrong about the ‘law. ’ The: verdiét of 
othe jury ‘should embody their: opinion of the’ law, as’ “well as 
i of'the facts. And they are‘not required to be “clearly satis- 
fied” that the Judge is wrong. But ifthey -eftertain doubts 
as to the law, the'prisoner is‘ just as’ much’ entitléd to’ the 
- benefits of those doubts; as if they applied to the facts. Tt'is 
“impossible for this: Court.t to be: more’ ‘explicit thanit has been 








“Gas Rp. AY , the rate — this sats -is' elaborate with 
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great care. The Court, after submitting to the jury, its view 
of the law—a delicate duty, by the way, under the penal 
code—should simply say to them: “But, gentlemen, it is 
made your duty, under the law, to pronounce upon the law, 
as well as the facts of the case;” and there leave the matter. 

[4.] We are not clear that the Court intended to repudiate 
the proposition, that one may kill another against whom he 
has malice, and yet not be guilty of murder. The billof ex- 
ceptions, however, is scarcely susceptible of any other mean- 
ing. If he did, it was error. Whenever the circumstances 
of the killing would not ainount to murder, the proof even 
of express malice will not make it so, One may harbor 
the most intense hatred toward another ; he may court anop- 
portunity to take his life; may rejoice while he is imbruing 
his hands in his heart’s blood; and yet, if,to save his own life, 
the facts showed that he was fully justified in slaying his 
adversary, his malice shall not be taken into the account. 
This principle is too plain to need amplification. 

[5.] After charging as to the effect of intoxication upon 
the crime, the Court added, “but drunk or sober, the killing 
of a human being, in the sudden heat of passion, without 
malice express or implied, will notamount to voluntary man- 
slaughter, unless it appear that the deceased had made some 
actual assault upon the person of the accused, or that there 
was an attempt by the deceased to commit a serious personal 
injury on the accused.” 

We cannot concur in this charge for several reasons. It 
asserts, as it stands, what cannot be legally true; namely, 
that there may be murder without malice, The learned 
Judge, we are quite sure, did not intend to assert such a doc- 
trine. Again, it maintains that unless thedeceased made some 
actual assaultupon the defendant, or'intended to inflict a 
serious personal injury upon him, the homicide cannot be 
reduced tomanslaughter. In the case of Stekes vs. The State, 
(18 Ga, Rep. 17,) this Court endeavored toestablish, and we 
think successfully, that this proposition is not true. And 
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it may not be in the present case, even putting the most fa- 
vorable construction for the State upon the testimony. Sup- 
pose no assault was made by Jordan when he seized the tum- 
bler; still, looking at all that transpired that day, if the ef- 
fect was to excite beyond control the passion of the prisoner, 
and yielding to the momentary impulse, surrounded as he 
was by his enemies, who had followed him to his place of re- 
treat, he killed Jordan, the law, in mercy to his weakness, and 
in view of the provocation given, might well hold that he 
shot in sudden heat, and not in the spirit of revenge. 

[6.] As to the effect of drunkenness upon crime, we are 
not prepared to say that the view taken of it by the Judge, 
was not quite as favorable as the defendant had any right to’ 
ask. That drunkenness cannot excuse crime, the code, as 
well as the common law, is quite explicit. The modern 
decisions would seem to go to the length of holding, that the 
drunkenness of the prisoner may be considered on the ques- 
tion, whether the prisoner was excited by passion, or acted 
from malice. (32 Engl. Com. L. Rep.'7151; 4 Humph, Rep. 
141.) The Court gave to the prisoner the benefit of this 
doctrine; and we are not inclined to interfere with the qual- 
ification annexed to it, to-wit: that to entitle the accused to 
the benefit of this rule, he should strike witha weapon which 
he casually held or obtained, and not use a pistol or bowie 
knife, deliberately procured with a view to a rencontre. 

[7.] As to all those requests which were based upon the 
idea, that the circumstances which attended the killing, were 
sufficient to excite the fears of a drunkard, or a coward, or 
even of Mr. Golden, the law makes no such discrimination. 
They must be such as to excite the fears ofa reasonable man. 

As to the competency of the juror, Slanghter, he will not 
be sworn again to try this cause; and having made so many 
rulings upon this subject, each depending like this, upon the 
special facts of the case, we deem it unnecessary to reiterate 
our opinion upon this vexatious and oft-recurring topic. 
The conduct of this juror in-lying, as he confesses he did, to 
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well beri the pusligry power ‘of the Court. or 4 
“‘Uporl the’ whole, the ‘general it impression left upon the mind , 
of the Coart, by’ the proof i in this record, is’ this: Mr. Golden, 
was not without ‘fault upon this tragic. occasion. He was 
willing ° to: engage. in combat with any ‘of the party except , 
J ordan. | But Jordan was thrast’ forward, and pressed into , 
the'service by’ his: associates, | to whip Golden. . Jordan acted. _ 
upon the ‘conviction that Golden was.a coward, and that he 
could bé bullied as such, To this i impression rie death is to , 
be’ ‘atthibtited..- - Thousands have fallen in.the same: way. f 
Bonaparte lost the empire of the world by underrating his . 
enemy. That Goldén might have avoided the catastrophe is _ 
probable. “That ‘he was crowded by his foes is too obvious, . 
from the’ proof. How far he is excusable forthe death of: 
J ordan, ifat all, we refer back; to the decision of another im-., 
preg jury... 


x , 


\ he 


bY tits nds som [ on Jodgesent reveteods!*: 





THE’ Seva BANE or Gronata, plaintiff in error, vs. Wit | 
. LrAM Witrrams, defendant in error. pits 


The frendulent organization of a Bank éannot be set ‘up as & defence — tie! 
stetaneatiinn acceptance. ; 
‘Complaint,. from . Daneane Tried ‘ott por oa peta 
April Term, 1858, en di tmasb ow .o8eo sli to eanat Leinege 


The. plajntift« iad defendant as s acceptor. on. three bills. of, 
exchange, payable at the Southern Bank’ of Georgia. 
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Defendant, pleaded, 1st, that the plaintiff had. no legal. or- ; 
ganization, because the commissioners did not do their, duty, : 
as prescribed by the Act of incorporation; in opening: books 
of subscription—not opening any books at all. f 

2d. That they did not give notice and convene the stock- ) 
holders, as required by the Act of incorporation, for the.pur- 
pose of electing directors, 

3d. That prior to the pretended organization, there. was. net 
five subscribers of shares in said banking company. 

4th. That fifty thousand dollarsin specie was never , paid 
in or to said banking company, or to commissioners, orto any 
person, as is required in the 3d section of the: charter of said 
bank ; and if the Ordinary so certified, as is required by said 
3d section, the certificate is false, and was fraudulently.ob- 
tained from said Ordinary. 

5th. That the consideration of the bills. of exchange sued 
has partially failed, because the bills of said bank received: 
for them were not good, solvent or current, at the time of 
their purchase, and therefore, that plaintiff ought not to re- 
cover. 

Plaintiff demurred to each and every one of said _pleas.of 
said defendant; which demurrer the Court overruled, as to 
each and every plea. Whereupon, plaintiff excepts. 








Law & Sims; and Lyon; and Inwimy & Butter, for plain- 
tiffin error. 


Jno, W. Evans; Nessits; and Campsetse & Easter.ine, 
for defendant in error. 


By the Court—McDona tp, J. delivering the opinion. 


The defence set up in this case cannot be allowed, As 
strong as the language is, whichis used in some of the cases 
decided by this Court, they do not apply to the case of a bank 
whose charter is like that of the plaintiff There.is no con- 
dition precedent in this charter; nothing to be performed as 
a condition on which the bank was to commence business 
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It may commence business as soon as fifty thousand dollars 
in specie shall have been paid, but there is nothing prohibi- 
tory in theclause. This Court, in cases which it has deci- 
ded, has used very strong language, and language which, 
taken disconnected from other parts of the opinions deliver- 
ed, might seem to warrant thedefence set up in these pleas, 
if there had been a condition precedent in the charter; but 
upon a careful examination, it will be found that the Court 
referred to proceedings on the part of the State, for the for- 
feiture of the charter. Some of the matters set forth in the 
pleas under consideration, are sufficient, if true, to author- 
ize the State, ifit be its will, to proceed against the bank for 
the forfeiture of its charter, and also to give creditors a rem- 
edy against all parties aiding and participating in the wroag- 
ful organization. 

But if there were conditions precedent of the most imper- 
ative character in the charter, and a grossly fraudulent or- 
ganization had been gotten up by collusion between the com- 
missioners and the subscribers for stock, and the bank had 
been put into operation apparently fairly, and held out to the 
community as a regularly and honestly organized bank, dis- 
counting notes and paying out bills, it would be a strong act of 
injustice to hold, that the fraud in the organization could be 
pleaded collaterally, as a defence by the bank, against the 
payment of its notes, or by a debtor to the bank, to defeat the 
collection of the debt due by him. 

The bank should not be allowed to take advantage of its 
own wrong, and the debtor of the bank, who has received an 
equivalent for his note, ought not tobe allowed to avail him- 
self of a defence of the sort, to diminish the means of paying 
the debts of the bank. Such a defence is an attack on 
the existence of the bank, which cannot be allowed in such a 
mode, 

I am of opinion that the pleas of the defendant, which were 
demurred to, show no sufficient matter of defence against the 
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recovery of the acceptances, however efficient the facts plead- 
ed might be in a proceeding against the bank to forfeit its 
charter. 

Judgment reversed... 





James Dorsett, administrator, &c., plaintiff in error, vs. 
Tuomas D, Fair, defendant in error. 


In an action of trover, to recover for the conversion of slaves, which have been 
sold by defendart and cannot be delivered, the purchase money with inter- 
est thereon, is a proper criterion of damages, provided the sale has been 
fair. 

F. intermarried with S., a widow, with several minorchildren. By the consent 
and counsel of the brothers of his wife, F. received at the same time a negro 
girl, which he sold, together with her infant child; with the understanding 
that the debts of the former husband were to be paid out of the proceeds and 
the children raised and supported. D. one of the brothers-in-law adminis- 
tered many years afterwards, on the estate of the former husband, and brought 
trover against F. for the negroes. 

Held, That upon a bill filed, the administrator was bound to account for the 
debts and expenses of the estate and family; allow F. to retain his distrib. 
utive share, and also to deduct the amount of certain demands paid out for 
one of the children, deceased. 

{1.] The acts of an executor, de son tort, will be upheld, if they are such asthe 
regular executor would be bound to do.—Bennina, J, 

[{2.] When the conversion is not a continuing one, but begins and ends ina 
single act, as a sale, the value to be taken as the measure of the damages is 
the value at the time of this act.—Bennine, J. 


Equity, from Randolph. Tried before Judge Kippoo, 
May Term, 1858. 


William D. Siller, died leaving his wife Maria and three 
ehildren, Lorenzo, Eldridge and William. He was possessed 
at the time of his death of one negro slave by the name of 
Feraby, about twelve years old. Thomas D, Frith intermar- 
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ried with the widow of the deceased, and took possession of 
said negro, and raised the said children of deceased ; the 
marriage was in . James Dorsett, the brother of the 
widow of deceased, administered on the estate of said Wil- 
liam D, Siller long after the marriage, and brought.an action 
of trover against Frith for the negro girl. 

Frith filed a bill, praying for an injunction to restrain the 
suit, &c., alleging that Siller died, leaving the widow and 
three children, that he intermarried with the widow and sup- 
ported and educated the children of deceased, and paid the 
debts of the said widow, amounting to about seventy dol- 
lars, that he took possession of the negro girl at his marriage, 
and believed her to be, and claimed her-as his own, but found 
and took possession of no other property at the time or since, , 
of the deceased; that James and John Dorsett are brothers 
of his wife Maria, and that after the death of Siller, they ad- 
vised her, that they had in their hands assets enough to pay 
the debts of the estate of her husband, belonging to said es- 
tate, and would pay them, and advised her to take the negro 
gitl Feraby and try and raise the children, that the estate 
was not worth the expense of administration, and that after 
his marriage, the said negro girl remained in his possession 
about five years, and was sold by the consent of his said wife ; 
and with the knowledge of the said Dorsett; that he treated 
the children of said deceased as he did his own; that William 
Siller was sick and a constant trouble and expense, and that 
in 1853, he boarded him and paid tuition for him at an ex- 
pense of $48 40; that for the ten years he took care of William, 
$660 would have been a poor compensation for the food, 
nursing, clothing and doctor’s bill, he furnished for him, that 
William’s services were worth nothing to him, that he paid 
out a good deal of money for Lorenzo’s debts, after he died ; 
that his services were worth his boarding and schooling to 
him; that there are no debts due and owing to and from the 
estate of W. D. Siller deceased, requiring administration, &c. 

The material facts in the bill, were put in issue by .the 
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answer, and on the trial, ‘both cases trover and equity, were 
tried together, for the purpose of having an account between 
the ‘parties. 

With other evidence counsel for complainant introduced 
various notes and aceounts against Lorenzo D, Siller, and 
proved that they had been paid off by complainant after the 
the death of said Lorenzo. Defendant objected to the in- 
troduction of the same. ‘The Court overruled the ger 
and defendant’s counsel excepted. 

Counsel for defendant proposed to prove the vald of the 
negro woman Feraby, and the value of her hire, from the 
sale by Frith up to the time of the trial, annually, and the 
number and ages of her children, and their value, and the 
value of their hire annually. To which complainant’s coun-— 
sel objected. 

‘The Court sustained the objection, and defendant’s ‘coun- 
sel excepted. 

The Court charged the jury, that if complainant upon his 
marriage with Mrs, Siller, took possession of the negro girk 
belonging to the estate of her deceased husband, and took 
charge of her children and has treated them as a father 
ought to treat his own children, he ought now only to be 
held to account fairly with them. 

In the opinion of the Court, it would be equitable and 
right to charge Frith with the annual hire of the negro up 
to the time of her sale, and intérest thereon to date, deduct- 
ing the expense of raising her, ifany; add what she and her 
child sold for if the sale was a fair one, otherwise what 
she'was worth at the time of the sale, with interest, until 
date; set off three-fourths for the Siller boys, and add the 
annual value of them with interest. Place to the credit of 
Frith the expense of maintaining and educating the boys, 
and the sums he paid for William, after his death, with in- 
terest, Ifa balance be found against‘Frith, find that amount 
for the administrator. If no balance, then decree that the 
action of trover be perpetually enjoined. 
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To which, and to the decision of the Court, in permitting 
the account of A. O’Brien against Lorenzo to go to the jury, 
on the proof of O’Brien’s handwriting, defendant’s coun- 
sel excepted. And on these several exceptions, error is 
assigned. 


Tucker; and E. Dovetas, for plaintiff in error. 


Geo. S, Roxzinson, for defendant in error. 
By the Court—Luvumrxin, J. delivering the opinion. 


This is the second time this case has been before this 
Court; and to be justified in sending it back again, we should 
be clearly satisfied, not merely that injustice may have been 
done, but that the plaintiff in error has actually been wrong- 
ed. How frequently are these little properties consumed by 
protracted litigation—the greatest curse that can be inflicted 
on parties. , 

And so far from right’s not having been done, we have 
every reason to conclude, under the charge of the Court, that 
the contrary is true. 

What are the facts? Mr. Siller dies, leaving a widow 
and three small children, and a negro girl of twelve years of 
age. No administration is taken out upon his estate, by his 
brothers-in-law, or by any bodyelse. Frith intermarries with 
the widow. He raises the children as his own. The girl 
has one child and upon consultation with his wife, Frith 
concludes to sell the negroes. The fact, that in right of his 
wife, he was entitled to one-fourth of the price, is the surest 
guarantee that she and the child brought their value. Frith 
settles the outstanding debts against the estate and rears 
the children. One of them dies before there is any ac- 
counting with him by Frith; and Frith discharges this son’s 
debts, the proof showing that he had agreed to do so, in 
Lorenzo’s life time, and at the time they were contracted. 
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At a distant day, when the children are raised, the Dor- 
setts are induced to come forward and administer on the 
estate of their deceased brother-in-law. Knowing of. the 
sale made by Frith years and years before, they bring an 
action of trover against him to recover the negroes. They 
knew of the sale at the time it was made, and did not object. 

What was the measure of damages to which they were 
entitled? I answer confidently, that in a case like this, 
where it is impossible to deliver the property, that the value 
at the time of sale, with the interest thereon, is the rule sus- 
tained by the current of cases, English and American. I 
am aware, that numereus dicta may be found which seem 
to indicate a different doctrine. I will not say, that there 
are not adjudicated cases to the contrary. But upon exam- 
ination, I apprehend it will be found, that whenever the 
books speak of the highest value from the date of the con- 
version to the time of trial, asthe measure of damages, they 
refer to cases in which it is possible to deliver the property 
in discharge of the verdict. And so the Judge instructed 
the jury that if they should find the sale was not fair, they 
might award the present value of the negroes. No doubt. it 
was fair, it being the interest of the vendor to get the high- 
est price. We assume then, that the criterion of damages 
was properly submitted. Hire to the time of sale, the pur- 
chase money with interest since; more I doubt not, than the 
annual hire would have amounted to, 

Shall it be asked, shall a fort feasor be dealt with as though 
he was clothed with authority to make the sale? We reply, 
no more than this could be recovered against an executor de 
son tort; and this is the most that can be made of Frith, 
and that too, only as to three-fourths of the property. He 
owned the other fourth. He was a joint tenant of the 
whole. So much for the trover action. 

As to the instructions of the Court respecting the equita~ 
ble set-off to which Frith was entitled, all that was argued 
and decided when the case was up before. Either we were 


~ 
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wrong then, or the Circuit Court is right now. All that mat- 
ter has been properly: submitted''to a special ‘jury,:aid we 
doubt not, that their verdict ‘is nearer ai agi than meaper 
can make it. 

Suppose Frith did:pay. some: , Loienio’ 8 letite: after: his 
death, he had promised to see them paid atthe time'they were 
contracted. But if he had not, should the portion of his:step- 

“ gon be wrenched from. his hands, ‘until:he-was re-imbursed 
the amount that he had justly expended -for this: purpose ? 
© To quote the principle, that one cannot make another-a debt- 
~or against his.will, is a misapplication . of: it :to-such-a cause. 
| What are the heirs at law of Lorenzo:Siller entitled to?) The 
‘ yesidue or net surplus of his estate, after‘his debts: are paid. 
© And does jt matter to them, whether they were paid by Frith, 
-gvithout an‘administration and without: expense to ‘his next 

< of ‘kin, or through an administration ? x 

We are happy at not finding ourselves constrained to send 

« this-case back. For we may talk as much:as -we ‘see fit, 
_ about. breach of trust, usurpation of power, :&c.; in: ‘this 
| ease, the key ‘to it-is just this: up to: the sale of-the gir] and 
\ her-child by Frith, all who were concerned :in the estate’ 
i). thought he was managing for the best interest. of all.con- 
-‘eerned, ‘But the. woman it seems, instead of dying or pro- 
© ‘wing barren, or valueless, for any other reason, has turned out 
-:t0 bea most prolific breeder;:and as: poor Frith: for his: own 
© sake, aswell. as the good:of his: step-children,; had:not the 
prescience to foresee this, the result: must. be visited upon 
(his head.. We are all willing to take wives and contracts:and 
veverything‘else, for det/er; how few for worse! . The recol- 
“ection of the ruin of one honest trustee in:this State, chas 
“made me slow-to repeat the infliction.. He sold ten-negroes 
© in January 1837, big-and little, young-and old, for:$16,000. 
« ‘Those were the flush times in Georgia. He re-invested:the 
proceeds in Railroad Stock at par. .A new guardian was 
-<substituted. The new investment was repudiated, and in 
| the face of an offer to restore the identical negroes with hize— 
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which was refused—the $10,000 with interest was recovered 
thereby bankrupting the old trustee, fer a miscalculation, 


and seriously injuring his security. The wards rejoiced at 
the sale, but would not abide the re-investment. 








Judgment affirmed. 


Bennine, J. concurring. 


All the questions in this case, except two, were waived. 
Of those two, the first was, as to whether Frith was entitled 
to an allowance for the debts of Lorenzo Siler, which he 
had paid after the death of Lorenzo; and the second was, 
as to what was the measure of the damages, in respect to 
the negroes. 

Lorenzo’s share in the property sued for, exceeded in value 
the amount of his debts paid by Frith. Frith, therefore, in 
paying those debts, did not incroach on the shares of the 
other distributees. 

[{1.] And the act of payment, was, at most, but the act of 
an executor de son tort, and the acts of an executor de'son 
tort, will be upheld, if they are such as the regular adminis- 
trator would be bound to do. 

I think, then, the Court was right in holding, that Frith 
was entitled to an allowance for the payment of ‘these debts. 

Frith, soon after his marrige with Mrs. Siller, sold the ne- 
gro woman and child belonging to the estate of the late 
husband of Mrs, Siller. After the sale, the woman had oth- 
er children, and the child which wasa female, also had chil- 
dren. 

The Court held, what amounted to this; that the value of 
the woman and her child, at the time of the sale, was, (plus 
hire,) the value to be taken, as the measure of the damages. 
Dorsett’s counsel objected to this, insisting: First, that the 
value of the issue born after the sale, should also be taken 
into the account: Secondly, that, if wrong there, yet, tliat 
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the value of the woman and child at the time of the sale, or 
the value at any time afterwards, up to the trial, might, at 
the option of the jury, be taken as the measure of the dam- 
ages. 

The time of the sale, for ought that appears to the contra- 
ry, was the time of the conversion. The conversion consist- 
ed it seems, in the act of sale. 

There is a conflict among the authorities, as to whether 
the jury are confined to the value at the time of the conver- 
sion, or are to have the option of taking that, or, some sub- 
sequent value. Mr. Sedgewick seems to think, that they are 
confined to the value at the time of the conversion. Sedge- 
wick, Meas. Dam.481. See Id. 475, et seg. See too, Suy- 
dam vs. Jenkins, 3 Sand. 61-1. 

This Court has held, that the jury were at liberty to take 
the value even up to the trial. 

The injury consists in the conversion, and as long as the 
conversion endures, the injury endures. Every instant of 
the conversion may be considered a repetition of the injury. 
The thing remains the true owner’s at the last instant of the 
conversion, as much as it was his, at the first. But after the 
wrong doer has parted with the thing to another person, the 
conversion ceases as to him, and passes over to that person, 
and abides with him as long as he keeps the thing. 

I think, therefore, that the only cases in which, the option 
exists to the jury, of taking a value subsequent to the first 
conversion, are the cases in which, the property remains in 
the possession of ‘the defendant subsequent to that conver- 
sion; that is, are cases in which, there is a continuing con- 
version ; and, that in these cases, the option does not extend 
beyond the time when he parts with the possession ; that, if 
the owner wants to recover by a value taken subsequent to 
that time, he must elect to sue the person to whom the pos- 
session has passed. 

In the use of the word, “ elect,” Ido not mean to say, that 
suing one who converts a female slave, and recovering from 
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him, is a bar to a suit against a person to whom he may have. 
sold her, for the issue of the slave, if she have had issue af- 
ter she came into the possession of this person. I express 
no opinion on this point. 

It must be apparent from what I have said, that I agree 
with the Court below, on the question under consideration. 
The conversion was not a continuing one. 


McDonatp, J. dissenting. 


I dissent on the ground alone, that I think evidence of the 
value of the woman Feraby and her child, and of her hire from 
the time of the sale to the time of the trial, ought to have 
been admitted to go to the jury. The action enjoined was am: 
action of trover. The plaintiff might have waived the fort, 
and sued in assumpsit for the price for which the woman 
and child were sold. In that event he could have recover- 
ed the sum for which they were sold with the interest. 
But he chose to proceed in tort. The defendant in trover 
was a wrong-doer and the plaintiff ought not to have been 
damnified by his fort, even if the defendant derived no ad- 
vantage from it, further than the then value of the negra, 
The English rule of damages affords no just criterion here, 
in suits for the recovery of slaves, because they have no 
slaves there. A case like the one before us, of the conver- 
sion of a female slave and her child, constant increasing im 
value, is unknown in the English law. But apply a prines- 
ple of the English law to this case, and there is.no difficulty; 
It a case be such that either the person who commits, or the 
y erson who suffers the wrong must lose, the loss. must fall.om 
the wrong-doer. The defendant should make complete repa- 
ration for the wrong which he had committed. If he nad 
not sold the negro, the administrator would have been enti- 
tled to receive from him the negroes as they were at the time 
of the trial. Should the ¢ort of defendant put him inva 
worse condition? I think Judge Warvenr, in delivering the 

VOL XxV.—35 
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opinion of the Court in the case of Schley us. Lyon § Ruth- 
erford,6 Ga. 535, stated the principle of the Court in award- 
ing damages in actions of trover to be, “that the plaintiff is 
entitled to a full indemnity for the injury sustained, by rea- 
son of the wrongful conversion of his property by the de- 
fendant ; that the defendant shall derive no benefit from his 


own wrongful act.” 





Martin W. Sramrer et al., plaintiffs in error, vs, James 
Hayes, for use, &c., defendant in error. 


{1.} In a suit on a promissory note, slight evidence that title to the note is im 
the plaintiff, will be sufficient to prevent a nonsuit. 


§2.] A receipt of payment, though not obtained fraudulently, yet, if obtained 
by mistake, or, without consideration, does not bind. 


{3} A purchaser, even with notice, from a purchaser without notice, 1s equally 
protected with the latter. 


Complaint, from Early county. Tried before Judge Kip- 
00, Term, 1858, 


The facts of this cause are stated in the opinion of the 
Court. 


Hoop & Rosinson, for plaintiffs in error. 
Coox & Lyon, conira. 
By the Court.—Bennine J. delivering the opinion. 


The suit was on an endorsed note, of which the following 
is a copy: 





MACON, JUNE TERM, 1858. 547 








Stamper et al. vs. Hayes. 











ee By the first day of January, 1855, We promise to pay 
James Hayes one thousand dollars, for v/alue received. 
This 20th July, 1854.” 
(Signed) “TA. W. STAMPER, 
E. C. CORBETT.” 
“I endorse the within note, and transfer it to C. Hart, for 
walue received. August 24th, )'854,” 
(Signed) “JAMES HAYES, 
C. C. BARNARD.” 


There was no endorsement from Hart to Pollok, for whose 
use the suit wes brought by Hayes. 

The defendants “ moved for a non-suit, upon the ground, 
that the equitable title in the note, having been transferred to 
C. Hart, by written endorsement, and never having passed 
from him, it was improperly brought; no equitable title or 
interest having been shown in Morris Pollok; which mo- 
tion, the Court overruled, and the defendants excepted.” 

This is the first exception. 

A part of Barnard’s testimony was as follows: “He does 
not know whether or not, Morris Pollok traded for the note 
with the notice that the negotiability of the same was res- 
trained. He gave for the note, the effects of a grocery, he 
considered, worth three hundred dollars.” 

He:ee, is some evidence, that the title had “ passed” out of 
Hayes and iuto Pollok. True, this witness, Barnard, had, in 
a previous part of his answers, said, that ‘‘ Hayes,” (not Pol- 
lok) “ bought out the effects of a grocery from Hart and Me- 
Cabe.” “The thousand dollar note was to pay for the 
same.”’ 

But both statements being before the jury, it might be, that 
they saw reason to prefer the one first quoted to the one last 
quoted ; or saw some way of reconciling this to that. 

Then, the possession of the note was in Pollok. 

[{1.] We think then that there was evidence enough of 
Pollok’s title to the note, to prevent a non-suit, especially, as 
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he had not been particularly warned to bring evidence to 
that point, there being no plea, that he had no title to the 
~ note. 

The defence was payment; and, to support it the defend- 
ants introduced a receipt I the following words: 

“ Received of E. C. Corbett, one thousand dollars, in full 
payment for a note, I hold on Stamper & Corbett, due Janua- 
ry, eighteen hundred and fifty-five. Oct. 10th, 1854.” 

(Signed,) “JAMES HAYES.” 

And witnessed, 

Jno. M. Smiru.” 

One of the defendant’s requests to charge, was; “ That 
Hayes, in order to evade the effect of his receipt, must show, 
that it was obtained fraudulently, and if not so shown, it is: 
good against him, and is a good defence to this note, unless 
Morris Pollok had previously obtained an equitable interest 
in said note.” This request was refused, and the refusal 
was excepted to. 

[2.] It may be, that a receipt will not bind, even though 
not obtained fraudulently. A receipt obtained by mistake, 
or without consideration, does not bind; and it was quite a 
question on the evidence in this case, whether this receipt 
was not obtained without consideration. 

The first part of this request, then, was not proper. 

[3.] The same may be said of the remaining part relating 
to Pollok, and, for the reason, that that part leaves out 
of view, the relation which Hart, the first transferee, bore 
to the case. If Hart’s title was good, if he got the note ata 
time previous to the receipt, and Corbett knew that, when he 
took the receipt, then the title of Pollok, Hart’s transferee,. 
was equally good, even though Pollok, when the transfer to 
him took place, had notice of the receipt. A purchaser, . 
though with notice, 11, from a purchaser without notice, is 
protected to the same extent to which, the latter is. 

We think, that the Court was right in refusing this nation 
in both its parts. 
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There were some other exceptions, but they were aban- 
. doned. 






Judgment affirmed. 








Freeman WaAtkEn, et al., ex’ors, &c., plaintiffs in error, vs. 
Prrsons WixuiiAmson,et al,, defendants. in error. 






, [1.] Grand-children cannot take in a will, under a bequest to children, unless there 

be something in the will to indicate and effectuate such intention by the testator. 

[2.] Nothing would pass to ason of a testator, under a bequest to his children, who 
died in the lifetime of the testator. 

[3.] Where there ig a power of appointment, the execution of the power mast, fail, 
before the property, the subject of the appointment, can be distributed. 

{4.] Children of a testator’s children who died before the making of the will, take un- 
der a bequest to his children, living at the time the estate is to be divided, and 
their representatives, if they should be dead. 

[5.] If there be an intestacy in regard to any part of a testator’s estate, the execu- 
tors shall hold it in trust for the benefit of the next of kin of testator. 

. [6.] A son, in life at the time of the making of the will, but whodiesin the lifetime 
of the testator, does not answer the description of children, to whom the property 
is given. 

. [7.] Legateos are not to account for property as advancements given to them in a 
will, in the distribution of a part of the testator’s estate not disposed of by the will. 




























Equity, from Taylor. Tried before Judge Lamar, April 


Term, 1858. 





Persons Walker died, leaving a will, directing in 2d item, 
that all of his property should be kept together by his wife, 
until his son George Washington was twenty-one years of 

. age, or married, having power, in her discretion, to lend to 
such children as should marry before George was of age or 

_ married, such negro or negroes as she might see proper; and 

when the event of George’s attaining to majority or marry- 
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ing took place, all his negroes, including such as may have 
been lent to his children, were to be brought together, and a 
division made among his children, share and share alike; 
the negroes being divided into lots, and each child drawing 
a lot. 

Item 3d. Before this was done his wife was to select sev- 
en negreos for her use and benefit, and subject to her control 
alone, during life or widowhood, and to have 500 acres 
of land including the homestead, wherever she shall select, 
all the household and kitchen furniture, and as much of the 
stock as she thought she should need ; and at her death, said 
property to be equally divided between his children. 

Item 4th. And he wills the property falling to his daugh- 
ters, free from their husbands’ control, &c., and if either of 
them dies without issue, then the property given to such 
daughter, is to revert back to his other children in life, or 
their children, if they be dead leaving children, to be equal- 
ly divided between them. The income only of the property 
given to his daughters, is to be at the disposition of their hus- 
bands, for the benefit of their families. 

Item 5th. All money arising from his property, over and 
above a sufficiency to support his family, and educate his 
children in a proper manner, was to be loaned at lawful in- 
terest, into good hands, with security, until the division took 
place. 

Item 6th. He desires his wife to manage as she pleases, the 
money arising from her part after the division, so that if mis- 
fortune should be the lot of any of their children, she should 
be the better able to aid and protect such child. If his wife 
married, she was not to take the property above appointed 
to her, but an equal division was to take place, and she take 
a child’s part. . 

Item 8th. Directs his lands wherever found, to be sold in 
the counties respectively where they are, to the highest bid- 
der—terms, three payments, annually, in small notes and 
approved security. 
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Item 9th. The stock left after his wife’s choice, to be sold, 
and proceeds divided equally between his children, or their 
representatives, if dead. 

Item 10th. To his three grand-children, Persons William- 
son, William A, Williamson, and Carey Walker, son of Al- 
len Walker, deceased, each the sum of $500 at the time of 
the division, to be lent out at lawful interest by Lawrence 
and Freeman Walker, until said grand-children arrive at 
majority, and then principal and interest paid to them ; and 
said Freeman and Lawrence were to give security for the 
payment of the same at that time; his saidsons, Freeman 
and Lawrence, and Allen F, Owen appointed executors, and 
Owen to be employed whenever an attorney was required 
in the affairs of the estate, at a fair compensation for his ser- 
vices. 


Persons Williamson, William A. Williamson, by their 
guardian ad litem, James Williamson, and Carey Walker, by 
his guardian, Carey T. Cox, filed their bill, alleging that Per- 
sons Walkerdied 18th March, 1854, possessed of a large es- 
tate, leaving his willdated 16th March, 1850, which was ad- 
mitted to probate 5th day of June, 1854, and letters testamenta- 
ry issued to Freemanand Lawrence Walker, whoimmediately 
took charge of the estate, and sold the perishable property for 
a large sum, and that George Washington having arrived at the 
age of twenty-one years, the negroes were brought togethers 
and the widow selected her seven, and the remainder were left 
for distribution. 

And complainants allege, that they did not at that time, 
and have not since, received any portion of said negroes. 
The bill goes on to set forth particularly, the assets in the 
hands of the executors. 

Personsand William A. Williamson allege that they are 
the only children of James Williamson andjEuphrasia Wil- 
liamson, his wife, and that said Euphrasiajwas the daughter 
of said testator; that their parents married the 18th November, 
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1841, and that they were the issue of such marriage ; and that 
the said Euphrasia died 19th November, 1844; that said testa- 
tor did not, in his life time, give to said James and Euphra- 
sia, his wife, or to said Persons or William A., any property 
whatever, nor have said executors allowed them any except 
the $500 each, which is held by said executors in trust, un- 
til each shall arrive at majority respectively. 

The bill alleges that Carey Walker is the son of Allen 
Walker, who wasthe son of testator, and said Allen died pre- 
vious to testator, leaving said Carey his sole heir, and that 
said Allen did not, in his lifetime, receive from testator any- 
thing, nor have the executors ever allowed the said Carg any- 
thing except the $500, which is held by them in trust, un- 
til the said Carey attains majority. That Carey T. Cox has 
been appointed guardian of said Carcy Walker. Atthe death 
of testator he had nine children living, who, with com- 
plainants, are the heirs at law of said testator; that if Philip 
Walker, one of the children living at the time of the making 
the will, had been living at testator’s death, he would have 
been entitled to his distributive share of the estate, and that 
inasmuch as said testator died without altering the bequest 
to Philip, that said Philip’s interest in said estate lapsed, and 
that testator died intestate as to said interest; and that they, 
(complainants,) ought to receive two-elevenths of said Phil- 
ip’s share; and that the executors are trustees holding said 
share for the heirs at law of Philip; andthat they have not 
allowed complainants interest, or otherwise any part of Phil- 
ip’s share of the estate. 

Complainants aver that the testatordid not dispose, in his 
will, of the money arising from the sale of land, from the 
sale of cotton, from solvent debts; and as he did not, they 
are entitled to, and should receive thereof, two-elevenths ; 
and that the executors have not allowed them in trust, any 
portion of said fund. That the testator advanced to his 
nine children named in the will,a large amount, to the ex- 

-elusion of your orators, except as to the $500 before mention- 
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ed, to each; and that before the said nine children. should 
receive any of the fund mentioned undisposed of by will, 
complainants should receive an amount out of said fund, 
sufficient to make them equal with those nine children, who 
have been thus advanced ; that they are heirs at law of tes- 
tator, and should receive an equal part of his estate ; and pray 
the judgment of the Court, if they are not entitled to an 
equal share of property to be returned to the ‘estate from the 
widow,and divided. That the executors refuse complain- 
ants any interest in said estate, except the $500 each. 


The defendants demurred to the bill on the grounds, 
Ist, That there was no equity in it. 
2d. That there are not proper parties to it. 
3d. That complainams have no right to call on defend- 
ants for any answer, or for any relief, touching the subject 
matter of the bill. 

4th. That it appears from the bill, that they are not entitled 
tothe relief prayed for, or any at all; thatif they are, they are 
not entitled to call on these defendants for it, but on the ad- 
ministrator. 


The Court overruled the demurrer and held, that comy-lain- 
ants took no portion of the negroes bequeathed under the 
third item of the will, as representatives of their deceased pa- 
rents, or because Philip Walker, living at the time of the ma- 
king of the will, died before the testator, childless. 

That the money arising from various sources named, and 
in the hands of the executors, undisposed of by the will, is 
the residuum of testator’s estate, toshares of which complain- 
ants are entitled, per stipes, among the next of kin of testa- 
tor; that the complainants were entitled to the proceeds of 
'. the sale of stock, &c., under the tenth item of the will. - 
That the said executors are,.as to the undisposed of resid- 
svanm under said will, trustees for the next of kin of»tes- 
ator, and should account to the complainants for their res- 
ii pective shares, 
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To all of which rulings and decisions of the Court, the de- 
fendants, by their solicitors, excepted and assign error. 


Reese & Consett, for plaintiff in error. 


Stusss & Hix, for defendant in error. 


By the Court.—McDona tp, J, delivering the opinion. 


The period having arrived at which the testator’s estate 
was to be distributed, the complainants file their bill claim- 
ing to be entitled, as heirs at law of the testator, to distribu- 
tive shares of parts of his estate, which they insist do not’ 
pass by the will. One of the testaior’s children, Philip 
Walker, named as a legatee in one clause of the will, died 
in the lifetime of the testator, leaving no issue; his legacy 
lapsed, they allege, and that they are entitled to a part of that 
lapsed legacy. 

The bill was demurred toon the grounds set forth in the 
statement of the case. The presiding Judge in the Court be- 
low overruled the demurrer, and error is assigned on his 
judgment. 

[1.] The complainants, as heirs at law of the testator, are 
entitled to aratable proportion of that part of his estate, and 
that only, which did not pass to legatees under the will 
The negroes all passed by the second item in the will, abso- 
lutely, except seven, which the wife, by the third item in the 
will, was authorized to select for her own use, during her 
life or widowhood. They passed to the children of the tes- 
tator. Grand-children cannot take by the description of chil- 
dren, unless there be something in the will to manifest that 
intention. There is nothing of that sort in this will. 

[2] Nothing could pass to Philip Walker, for he is not 
named ; and at the death of the testator, he was dead. He 
was notachild. Underthat item of the will, then,there was 
no lapse into the estate of the testator, of any interest in the 
negroes, by reason of the death of Philip Walker in the:life 
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time of testator. It is unnecessary to consider the question 
of lapse under the third item of the will, as the tenant for 
life or during widowhood, is still in life. The complainants, 
therefore, could take no part of the negroes under the second 
item of the will, and could take none as an interest lapsed 
by the death of Philip Walker. 

[3.] The fourth item in the will settles the portion of his 
estaie to which his daughters shall be entitled, to their sepa- 
rate use for life, with remainder to their children, &c., &c, 

The fifth item gives directions as to the surplus of his 
crops, after supporting his family. Itis to be loaned at in- 
terest until the division of his estate. By the sixth item the 
wife is directed to dispose of the proceeds of the sale of the 
crops as she may think best, so that she might be able to- as- 
sist any child who may have been unfortunate. The object 
of the testator in giving this power to the wife, is expressed 
by him. If the wife should not execute the power during 
her life, this fund will fall into the estate at her death, and 
be then distributable among the children, and representa- 
tives of children, as property undisposed of by the will. 

[4.] The seventh item directs that if the wife should mar- 
ry, She shall not take the seven negroes, land, &c., but that 
an equal division should be made atthe time mentioned, and 
she should take a child’s part. To have set apartto her a 
child’s part, the portion must nave been ascertained accord- 
ing tothe statute of distributions, and each living child, and 
the representatives of deceased children, must have been 
counted, to arrive at the number of shares. This shows that 
the equal division of estates, provided for by the statute, was 
in the testator’s mind, and this conclusion is supported by 
the more distinct expression of his purpose, in the ninth 
item of the will, where he disposes of the proceeds of the 
sale of the stock, which might be left, after his wife had ta- 
ken out what she needed, equally among his children living 
at the time, or their representatives, if they should be dead. 
Here is a disposition of the proceeds of the sale of his stock, 
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precisely such as the law makes, except that the wife is ex- 
cluded. The children and representatives of children take 
together. Burch vs. Burch, 20 Ga. Rep. 834, 839 ; Jarvis 
vs. Pond, 9th Simon’s Equ. Rep. 549. There is a good rea- 
son for the exclusion of the wife, for she was to take all the 
stock she needed, and it would not have been equal to have 
permitted her to take a part of the proceeds of thesale of the 
balance. 

The lands and notes are not disposed of by the will, ex- 
cept the notes given for the crops, and notes, if notes were 
taken, for the stock when sold. 

[5.] There being an intestacy in regard to the lands and 
notes not disposed of, they must be distributed as intéstates’ 
estates, and the complainants are entitled to their share 
There is no necessity for an administration on the part of the 
estate not disposed of by the will. 

The Act of 1828 declares, that the executors shall hold it 
as trustees for the next of kin of the deceased. Cobb Dig. 327. 

{6.] According to the interpretation we put on the will, 
the entire interest intended for Philip Walker in the estate, 
lapsed by his death without issue in the life time of the tes- 
tator. He could take no interest under the second item of 
the will. Thechildren who are beneficiaries under that item 
are not named. The negroes are given to the children as a 
class, and he was not of that class at the death of the testator. 

[7.] It is insisted that the negroes given by the will, should 
be considered as advancements to the children to whom 
they were given, and that they should be accounted for in 
the distribution. The testator directed, that all negroes lent 
to his children either ‘by himself in his lifetime, or that 
might be lent by his wife after his death, should be brought 
together, at the time appointed for the division, and divided 
among his children. It is clear, that from some unexplained 
motive, he did not intend his grand-children to receive any 
part of his negroes. He gave them pecuniary legacies, which 
he may have intended asa substitute for negroes. He gave 
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no such legacies to his children. He seems to have intend- 
ed to make a distinction, and we are not authorized to over- 
rule his purpose. Our statute applies to intestates’ estates, 
and, therefore, can have no reference to advancements by way 
of legacy. 

If a testator dies intestate purposely, as to part of his es- 
tate, and he gives parts of his estate to children who would 
be distributees of his estate if he had died intestate as to his 
whole property, and who would share with other children to 
whom nothing is given by the will, it must be presumed that 
he intended to give some of his children an advantage over 
the rest. We should disappoint his purpose, and indeed, 
makea will for him, if we were to hold that the legatees should 
account for what they received under the will, before they 
could share in the undisposed part of the estate.. It is seen 
that we do not affirm all the rulings of the presiding Judge 
in the Court below, but we affirm his judgment in overru- 
ling the demurrer to the complainants’ bill. 


Judgment affirmed. 





Ww. D. Exam, et ux., plaintiffs in error, vs. Mantua N. Gar- 
RARD, defendant in error. 


Persons interested in the subject matter of a suit in Chancery, ought to be made par- 
ties. Our statute makes an exception in suits for the distribution of estates, but it 


makes no other innovation on the rule. 


In Equity, from Chattahoochee. Decision by Judge Kip- 
poo, February Term, 1858. . 


This was a bill filed by William D. Elam and his wife, by 
her next friend, against Martha Garrard alleging that on the 
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3d of March, 1831, Jacob Garrard, then in life but now de- 
ceased, of the county of Troup, in Georgia, conveyed by deed. 
of trust to W. S. Hardin for the sole benefit of his children, 
Francis Elizabeth, William Allen, Albert Lewis, James Jack- 
son, Mark Anthony, Nancy Stokes, and Martha Newsom 
Garrard, certain negro slaves therein named, to have and to 
hold the same in trust as aforesaid, during the lifetime of the 
said Jacob ; the said trust estate to cease and determine and 
the said negro slaves to become the property of, and be vest- 
ed absolutely, unconditionally and equally in the children 
of the said Jacob, by his then wife, Martha Garrard, which 
he might have, at the time of his death. 

Said Jacob died in 1843, and left several children before 
named, of whom the complainant Martha N. the wife of the 
complainant William D. Elam is one, At the death of said 
Jacob, all of the said property, the negro slaves, went into the 
possession of the defendant, the wife of said Jacob, who took 
possession of it as the trustee and natnral guardian for her 
said children, and has had the full benefitand management of 
it,and still continues in possession of the same as such. That 
said negroes have been worth annually, and in all, the sum 
of ten thousand dollars, and the complainant has applied for 
a full acccount and settlement of complainants’ part of the 
hire of said negroes and proportionate part of the same, which 
defendant has refused to give, or in any manner allow, and 
complainant shows she has no separate estate, and her hus- 
band has very little property. 

- The bill, prays that defendant may be compelled te account, 
and thereupon directed to pay over thesame to complainants, 
or to a trustee &c., or that a sufficient number of said negroes 
be sold only, as will pay complainants’ part, and the same be 
settled upon a trustee, forthe joint use of complainants during 
their lives, And if he William D, Elam survives his wife 
Martha N. she leaving issue, then to him for life and after his 
death to such issue, and if she survives him, then to her for 
life and at her death to her children. 





MACON, JUNE TERM, 1858. 559 
Elam, et al. vs. Garrard. 








—_—__— 


Defendant demurred to said bill, for the want of proper 
and necessary parties, and moved to dismiss the same. 

The Court sustained the demurrer and dismissed the bill ; 
whereupon complainants excepted and assign error. 


Brianprorp & Crawrorp, for plaintiffs in error. 


We csorn, Jonnson & Sioan, for defendant in error. 


By the Court.—McDonatp J. delivering the opinion. 


Every person interested in the trust estate, ought to have 
been made a party to the suit. It is the object of a Court of 
Equity to do complete justice, and settle forever controversies 
before it. It cannot be done in sucha case as that under 
consideration unless all the parties interested in the subject of 
the suit are before the Court. A person not before the Court as 
a party, and who does not come in as a party at some stage 
of the proceeding, cannot be bound by the decree, If, after 
a decree in this case, one of the other cestui que trusts, 
not a party, brings a suit against these complainants, charg- 
ing that his portion of the trust estate had been reduced un- 
justly by the decree, what is to prevent him from having a 
hearing? He-is no party. The rule is a wise and a good 
one, and prevents multiplicity of suits in regard to the same 
subject matter. Our statute makes an exception in suits for 
distribution of estates. Cobd’s Dig. 468. But it makes no 
further innovation on the rule. We affirm the judgment of 
the Court below, but with this instruction to the Court, that 
the complainants may on the payment of all costs which 
have accrued, re-instate their case and amend their bill so as 
to make the necessary parties thereto, serving each with a 
copy and subpeena to appear and answer. 


Judgment affirmed. 
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R. S. Witurams & Co., plaintiffs in error, vs. A, P, Nicnor- 
son, defendant in error. 


f1.] If there are equities against a negotiable note, it is to be presumed that the 
transferree of it had notice of them, provided he became such transferree, whem 
the note was overdue. 

[2.] It may be to the interest of one of two joint makers of a note, that the note 
should not be set aside by the other. When it is, he is a proper party defendant 
to a bill by the other, to set aside the note. 


In Equity, from Decatur county. Decision by Judge Ax- 
Len, April Term, 1858. 


Alexander P. Nicholson filed his bill, alleging that R. S. 
Williams and Co., merchants of New York, sued him and 
Jacob Zeigler, merchants, under the name of Nicholson & 
Zeigler, on a promissory note dated August 22d, 1855, pay- 
able on demand to William S. Beall & Co., or bearer, for 
$9759 16, and transferred since its maturity in the name of 


W. S. Beall and Co., to said R. S, Williams & Co; that said 

note is of no effect, and not obligatory or binding upon him. 

It fact, it was never strictly his note, but that the same was 

signed by said Zeigler, and by him made payable to said W. 

S. Beall & Co., or bearer, without his, Nicholson’s, knowl- 

edge, approbation, or consent and without good or valua- 

ble consideration being paid to Nicholson individually, 

or as a partner of the firm of Nicholson and Zeigler, or to 

said firm by said W. S. Beall and Co., or any one else, either 

before or since the date of said note. That in the month of 
August, 1855, William S, Beall, deceased, then in life, sold: 
to Nicholson & Zeigler a stock of goods then in store in the 

town of Bainbridge, consisting of a variety of old and un- 

saleable remnants left on hand froma mercantile business of 
long standing, say ten years; the contract was entirely ver- 
bal. No intimation was made that there was such a firm as 
William S. Beall & Co., and Nicholson alleges he does not 
believe such was the case, or that any person was part own- 

er with said Beall of the goods. 
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The contract was that Nicholson & Zeigler should take the 
old stock of goods, and pay for them such price as would en- 
able them to make a reasonable profit on them, And as in- 
ducement to the trade, the said Beall promised and agreed 
that in the course of twelve or eighteen months he would 
join them as a partner in said business; that they would not 
be called on to pay the money before that time, when a por- 
tion if not all the amount would remain in the firm as the 
capital stock of said Beall, which Nicholson confidently be- 
lieved would be done as it ought to have been, but was not. 
The original New York cost, with expenses added, of said 
old goods when new and fresh, amounted to $9759 16, and 
the stock book which was left with Nicholson & Zeigler by 
said Beall, in lieu of an invoice or bill, will show the cost 
and expenses of said goods to be as charged, but that one 
John M. Potter has since taken it away without the knowl- 
edge or consent of said Nicholson; and it is his belief it is 
now in the possession or control of said Potter. 

That although the original contract was, that Nicholson 
and Zeigler should not: pay the full cost with expenses added 
on said stock of goods, but such price as would allow them 
to make a reasonable profit thereon, yet John M. Potter did, 
on or about the 22d day of October, 1855, come into the 
storehouse of Nicholson & Zeigler and hurriedly and pri- 
vately, secretly and in fraud of Nicholson’s rights, obtain 
from Zeigler the signature which appears to said note, with- 
out the knowledge aud consent of Nicholson, or the slightest 
suspicion on his part that such a thing was being done, con- 
trary to the wishes of Nicholson, and the terms of the con- 
tract, and equity. 

That William S, Beall and Co. were not the owners of the 
stock of goods at the time Nicholson and Zeigler bought 
them; that said firm of Wm. S. Beall & Co. had long before 
dissolved, and while in existence was composed of William 
S. Beall and John M. Potter, and in the year 185- the 

VOL. xxv.— 36. 
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said Potter retired, and Benjamin F, Bruton came in, and the 
firm was then Beall & Co; and afterwards Bruton sold. out 

his interest to said Beall, and the business was then conduc- 

ted by Beall ; and that the goods belonged to Beall, and Potter 

was not then a partner of said Beall, nor a part owner of. 
said goods; that the note given for said goods should. not 

have been for more than an amount to allow a reasonable 

profit thereon ; that it ought not to have been made payable 

to Wm. 38. Beall & Co., but to Wm. S. Beall, for good rea- 

sons; that Nicholson and Zeigler made sale of said goods to 

the best advantage, and that the proceeds thereof did not 

amount to more than $7000 00. 

That Zeigler and Potter not only did secretly and fraudu- 
lently fix up said note to Wm. S. Beall & Co. for too large an 
amount and without any authority in either or both of them 
to receipt the stock book or invoice of said goods, thereby 
showing a settlement by note, but did, under a collusive 
agreement, attempt to effect another fraudulent purpose, to- 
wit, prevent the individual creditors of Wm. S. Beall from 
a successful use of the process of. garnishment against 
Nicholson & Zeigler, And it was agreed between Zeigler 
and Potter, during this transaction, that said note should nor 
would not be considered a final settlement of the matter, but 
that it should be subject to correction and a proper deduction 
ata future time;.and that Potter had great control and influ- 
ence over Zeigler, and used it to accomplish the aforesaid 
fraudulent transaction, and showed a great desire to corres- 
pond with Zeigler individually concerning the business of 
the firm of Nicholson & Zeigler; and wrote all letters save 
one (and they were many) to Zeigler instead of to Nicholson: 
& Zeigler; thus showing his desire to correspond, advise, 
and contract secretly with Zeigler without Nicholson’s 
knowledge; and Zeigler responded in like manner. That 
after the purchase of said goods, Beall made a large account 
with them, say $1772 96, and the account was made with the 
understanding that it should go to the credit of Nicholson &. 
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Zeigler’s account with Beall for said purchase of goods from 
him. 

That some time inthe month of May, 1856, Potter came to 
him, as collecting agent for R. S, Williams & Co., and present- 
ed said note for payment, which was positively refused, Nich- 
olson repudiating it entirely, and said, if the note was paya- 
ble to the proper parties, and the invoice book marked settled 
by the proper authority, still it was for a large sum too much. 
Potter insisted, in conjunction with Joseph Law, an attorney 
who was then the retained counsel of Potter and the said R. 
S. Williams and Co, for bringing suit on this note, of which 
your orator was not apprized at the time, that Nicholson should 
pay it. They succeeded in getting from him a payment of 
$5519 50 in notes and accounts, which amount, after deduc- 
ting any error that might appear on settling said accounts 
and paying (unless paid by Nicholson & Zeigler them- 
selves) a balance due from them to Williams & Potterand Con- 
verse, Todd & Co., of above $200, was to be applied to their 
note of August 22d, 1855. 

That neither Potter nor Williams has placed any credit 
upon said note, nor paid the balance due Williams & 
Potter, and Converse, Todd & Co. That the said note, dated 
22d August, 1855, was drawn and signed in the month of 
October, 1855. Nicholson & Zeigler were diligently and in- 
dustriously employed two years in selling these goods, and 
their services were reasonably worth $2,000. That R. S, Wil- 
liams & Co. has sued Nicholson & Zeigler for $178 33, for 
rent of the storehouse used in selling these old goods, That 
a reasonable profit on goods in Bainbridge is 25 per cent. per 
annum, and in accordance with the original contract, Nich- 
olson and Zeigler are entitled to $1400 as a reasonable 
profit; and that the same ought to be deducted from the said 
amount of $7,000 00, this being the gross amount of sales 
as aforesaid, and that the amount for the rent and for the 
services of Nicholson & Zeigler should be deducted from them, 
leaving a balance against said Nicholson & Zeigler of $3,121 
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67, which is the strict and full value of the whole stock of 
old goods at the time they went into their hands. That at 
the time Beall made the account with them, they knew him 
to be insolvent, and it was made with the understanding, that 
it was to be a credit on their debt to him, and that it ought to 
be deducted, leaving a balance against them of $1,348 00, 
and that between the payment of notes and accounts by 
them to R. S. Williams and Co., and Potter as before stated, 
and the sum of $1,348 71, a balance ought to be struck, leav- 
ing in favor of Nicholson & Zeigler $3,870 86, which is 
the sum (or very near) due, and which ought to be paid to 
Nicholson for Nicholson & Zeigler by said Potter, as agent 
for R. S. Williams & Co., in such notes and accounts as Pot- 
ter may select, or in default thereof in money; and that Nich- 
olson has often requested said suit to be withdrawn and 
the note delivered up to be cancelled; and that an ac- 
count of all the said matters should be had, which was re- 
' fused; and that he has requested the stock book to be marked 
settled by said note, and to place as a credit on the note, the 
amount of Beall’s account and the storehouse rent, and an 
amount for the time and services of Nicholson & Zeigler, 
and an amount less the amount to be paid Williams & D’ot- 
ter, and Converse, Todd & Co., of the aforesaid notes and ac- 
counts paid to said Potter as agent; then to strike a balance 
and pay to Nicholson what was due, which was refused. 


The prayer of the bill was for discovery and relief, and im- 
junction against the suits for rent, and on the note. 

Defendants demurred to the bill for want of equity. 

Because Zeigler, a partner of the complainant, was made 
a party defendant to the bill, and is not interested in resist- 
ing complainant’s demand. 

Because Zeigler should have been made a party com 
plainant; his interest, if any, being connected with com- 
plainant. 

Because said bill is multifarious, 





SAVANNAH, JUNE TERM, 1858. 


Williams & Co. vs. Nicholson. 








Because complainant has full and adequate remedy at 


law. 
The Court overruled the demurrer, and defendants excep- 


ted. 


Law & Sims; and McIntyre & Young, for plaintiffs in 
error. . 


Oneat & Crawrorp, for defendant in error. 


By the Court——Bennine, J. delivering the opinion. 


There can be no doubt, that the bill states a good case, as 
against the original owners of the note, Beall & Co, The 
question is, whether Williams & Co., the transferrees of the 
note, stand in no better a condition, than the original own- 
ers did. And that depends on whether, they obtained the 
note with notice of the equities as against those owners. 

[1.] It is to be presumed that they obtained the note with 
such notice, if they obtained it when it was overdue. 

The note is one payable on demand, and it was insisted, 
for the defendants in error, that such a note is always over- 
due. But there is much conflict of authority on that point. 
See Brooks vs. Mitchell, and note, 9 M. and W., 15. 

We are glad not to have to decide it, for the present. 

For, the bill says, that Williams & Co. obtained the note 
“ after its maturity ;” and the bill was demurred to, 

This is enough, be the law on the other point as it may. 

We think, then, that there was also equity in the bill, as 
against Williams & Co., the transferrees, 

[2.] It was right to make Zeigler a defendant in the bill. 
The bill charges him with participating in the fraud by 
which the note was obtained. It is to his interest, to keep 
Nicholson bound with himself on the note. Therefore, it is 
to his interest to resist the bill. Then, his place-is cn the de- 
fence. 

Judgment affirmed 
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Samve. P. Grace, plaintiff in error, vs. JonarHan P. Rica- 
axpson, defendant in error. 





A purchaser with warranty, finding a third person in possession of the land, sued 
him for the land; of that suit, his warrantor had notice; judgment went against 
the purchaser. Afterwards, he sued the warrantor on the warranty and relied om 
this judgment to show a breach of the warranty. 


Held, that the judgment was prima facie evidence of such breach. 


Action of covenant for breach of warranty, from Twiggs. 
Tried before Judge Lamar, March Term, 1858. 


On the trial of this case, the plaintiff read in evidence an 
exemplification of the record of a suit between Jonathan P. 
Richardson vs Joseph Hill, for lot of land No. 146 in the 7th 
district of Monroe county, Georgia ; which showed a judg- 
ment of the Court in favorof the defendant against the plain- 


tiff for cost. 

The plaintiff also read in evidence a warranty deed from 
Samuel P. Gragg to Amos Lasseter, consideration $500 for 
lot No. 146, 7th district of Monroe county, Georgia, bearing 
date 22d November, 1849, recorded 26th January, 1850. 

Also a deed from Amos Lasseter to Carlton Wellborn for 
the same premises, same consideration, with warranty, dated 
8th January, 1850; recorded same date with the other. 

Also a deed from said Wellborn to the plaintiff in this suit 
for same premises, dated 17th, January 1850; consideration 
$700, recorded 22d February, 1850. 

Also proved he paid the cost in the ejectment suit in Mon- 
roe. 

Also proved by King’s interrogatories, that Gragg was 
present during a term of the 'Court in which the action was 
pending. HeKing was employed by Richardson in the suit ; 
filed a bill and sued a possessory warrant and received from 
Richardson $110, for his services, and ten dollars to havein- 
terrogatories taken, which he used for that purpose; he pros- 
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ecuted the suit to recover the premises lot No. 146, in 7th dis- 
trict of Monroe. 

Amos W. Hammond was one of the attorneys of Richard- 
son in said ejectment cause. Gragg was present at one of 
the trials, and assisted in making out interrogatories for the 
case ; he Hammond, received from Richardson $75 for his 
services, The suit was prosecuted vigorously. 

J. J. Pinckard, testified he was counsel for Hill, and read 
on the trial a deed from James Ades, Jr., to the lot in dispute 
to Thomas Harris, and one from Harris to Joseph Hill, and 
also several interrogatories; that Richardson read in evi- 
dence on that trial, the same deeds he has produced here- 
There was no collusion between counsel, but it was a full 
and earnest trial on the merits of the case. 

Brazin, testified he saw Gragg at aterm in which the 
ejectment cause was pending in Monroe, and Gragg told him 
he got his deed from J. R. Ads or Addis, and had his witness- 
es with him to prove the deed, if the case came up. 

Defendant’s counsel objected to all the evidence, proving 
counsel fees paid by} Richardson to attorneys which ob- 
jection the Court overruled and defendant excepted. 

The counsel for defendant requested the Court to charge 
the jury, that an eviction by paramount title must be proved 
to constitute a breach of warranty of title. There is no proof 
that the plaintiff in this action was ever in possession of the 
land, nor is there any evidence, that there was a grant from 
the State to any one. There is no proof of paramount title 
in any one in the case in Monroe Superior Court, on which 
the case is founded, plaintiff is not therefore entitled to re- 














cover. 

Which the Court refused, but charge in lieu thereof, that 
the verdict and judgment in Monroe Superior Court, presup- 
posed that paramount title was proven to be in defendant in 
ejectment in Monroe Superior Court, and that the judgment 
was presumptive evidence of the fact. 
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The ordinary case is this; the purchaser goes into posses- 
sion, then, the person holding the paramount title, sues him 
for the possession, and he notifies his warrantor of the suit; 
judgment, nevertheless, goes against him, and under it, he is 
turned out of possession. 

And in this, the ordinary case, the judgment is evidence 
of the existence of an adverse title, paramount to that con- 
veyed by the warrantor; and the eviction is under that judg- 
ment. In this the ordinary case, then, the judgment, and the 
eviction under it are together evidence of an eviction and a 
paramount title; and that makes the breach of a warranty. 

What is the difference between this, the ordinary case, and 
the present case? In the ordinary case, the purchaser after 
getting possession is turned out ofit, by asuit against him, of 
which his warrantor has notice; in the present, case, the pur- 
chaser can never get possession ; noteven by the the aid of 
a suit of which his warrantor has notice, and in the prose- 
cution of which he takes part. 

The chance which the warrantor in the one case, has of 
asserting his title, is as good as the chance which the warran- 
tor in the other case, has of asserting his title; the purchaser 
who is prevented from ever getting the possession, is at least 
as bad off, as the purchaser who having gof the possession 
is turned out of it; a judgment against the purchaser when 
he brings the ejectment and vouches his warrantor, is as 
much evidence of an adverse title paramount to the warran- 
tor’s as is the judgment when the ejectment is brought against 
the purchaser, and he vouches the warrantor. 

There is, then, no substantial difference, between the or- 
dinary case, and the present case. 

This being so, then, the judgment in Richardson’s suit 
against Hill for the land, was evidence of breach of Gragg’s 
warranty. It was evidence, that Richardson was kept out 
of possession by a title paramount to that which he derived 
from Gragg. To be kept out of possession by such a title as 
jhat, was a breach of the warranty. 
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And if this be so, it seems manifest, that the Court below 
was right, in the charges which it refused to give; and also 
in those which it gave, except one. And, with that excep- 
tion, we think that the Court was right. 

The exception is, the charge, that Richardson was entitled 
to recover of Gragg, the fees he had paid his lawyers, in the 

suit brought by him to recover the land. 

We do not know of any law to authorize this charge. 
None was read to us. We, must, therefore, hold the charge 
as unauthorized, and, consequently, must order a new trial 
unless these fees are remitted. 

Nothing that has been said, is to be construed as mean- 
ing, that the judgment in the suit between Richardson and 
Hill, is conelusive on Gragg 











Judgment reversed. 





Jacos Caraxer, plaintiff in error, vs. J. M. & H. F. Ma- 
THEWws, defendants in error. 


The Act of 1845, (Cods, 88,) exempting journeymen mechanics and laborers from 
the process and liabilities of garnishment on their daily, weekly or monthly wa- 
ges, isnot repealed by the attachment and garnishment Act of 1856, and extends 
to overseers who, by agreement with their employers, are to be paid their wages 
daily or weekly, to enable them to supply the necessaries of life to their families. 


Garnishment, from Talbot. Tried before Judge Worritr, 
September Term, 1857. 


J. M. & H. F. Mathews held an execution against Hamlin 
Jordan. Jordan was in the employ of Jacob Caraker, as 
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overseer, under an agreement that he was to be paid his wa- 
ges daily or weekly, in order that he might be enabled to fur- 
nish his family with the necessaries of life. Caraker paid 
him the wages as they accrued, under the agreement. J.M. 
& H. F. Mathews garnisheed Caraker. At the time of ser- 
vice of the garnishment, Caraker owed Jordan nothing, but 
still continued, after the garnishment, to pay Jordan his wa- 
ges as they accrued under the agreement. 


The Court charged the jury, that the Act of the Legisla- 
ture, “to authorize the issuing of attachments and garnish- 
ments, and to regulate proceedings in relation to the same, 
and for other purposes therein mentioned,” Approved March 
4th, 1856, repealed the act “ to exempt journeymen mechan- 
ics and laborers of this State from garnishment of their wa- 
ges,” approved December 27th, 1845. Whereupon the coun- 
sel for garnishee excepted tosaid charge of the Court, and 
assign the same as error. 


Smiru & Poo, for plaintiff in error. 


R. M.W111u1s, for defendant in error. 


By the Court—Lumprxin, J. delivering the opinion. 


- By the Act of 1845, (Cobd, 88,) alljourneymen mechan- . 
ics and day laborers are exempt from the process and liabil- 
ity of garnishment on their daily, weekly or monthly wages, 
whether in the hands of employers or others. The Judge 
in this case decided, that the debtor was not entitled to the 
benefit of this Act, upon the ground that the Act of 1845, 
was repealed by the attachment law of 1856. It is pretty 
clearly to be inferred, that had he thought otherwise, he 
would have given to this defendant the benefit of the pre- 
tection of this statute. 

We have ruled several times during the present Term, that 
the Act of 1845 was not repealed by the Act of 1856. The 
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judgment in this case would, therefore, necessarily have to 
be reversed, unless it can be supported on other grounds. 

Counsel for the creditors contends that an overseer em- 
ployed as the defendant was, does not come under the Act 
1845. That it applies to ditchers, and such like persons, who 
usually work by the day, week, or month. After exempting 
salaried officers of corporations from this process, as the law 
expressly does, it would require a very rigid construction of 
the Act of 1845, not to extend it to sucha case as this, The 
defendant, for the reason that he was unable to maintain his 
family, unless he could get his wages daily or weekly, his 
employer assented to the arrangement, rating the defend- 
ant’s services at $250 per annum. The overseer entered up- 
on his employment. During the year, his employer was 
garnisheed. At the date of the service of the process, he 
had overpaid his overseer, and was in advance to him $8 
at the time. For the rest of the year, he continued to set- 
tle with him as before. Is the employer responsible for the 
overseer’s wages? We think not. 

True, the overseer was to work for the year; still, he was 
to be paid daily or weekly. And the proof is, that without 
this stipulation, the contract would not have been made, 
inasmuch as the overseer’s family were obliged to live. Had 
the creditor the right to break up this contract? Could the 
Courts do it?. Was it nota lawful“agreement? Were not 
the stipulations for labor and pay, daily or weekly, mutual 
and dependent? And to sustain this proceeding, would it 
not be, in effect, to hold that a third person may interpose 
and dissolve, at pleasure, the contracts of others? For, to 
deprive the overseer’s family of the means ef support, was, 
of course, to terminate the contract. 

The creditor in this case claims to get his money under 
this contract. He must take the whole contract, not mere- 
ly that which obligates the overseer to work at the rate of 
$250 per annum, but also, that which entitles the overseer 
to be paid the pro rata proportion of this sum daily or 
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weekly. The creditor cannot claim a benefit by virtue of 
this contract, and at the same time seek to violate it. 

It is suggested that he is paying a debt which he is bound 
todischarge. In point of fact, this is not true. The employer 
would be made to pay his overseer’s debt, because, accord- 
ing to the agreement between them, he has furnished food 
and raiment to his wife and children, to save them from suf- 
fering and want. The family of the overseer is entitled to 
this subsistence from his hands before any creditor, I care 
not how meritorious his demand may be. Women and 
children must have bread. The journeyman mechanic and 
employees of banking and railroad corporations are exempt 
from this process, shall the family of the poor overseer starve 
who earns their daily food by the sweat of his brow? 
Such could not have been the meaning and intention of the 
Legislature. 

Right or wrong, the Legislature has indicated its policy in 
this respect. It should not be restricted, when sought to be 
applied to aclass quite as needy, and meritorious too, as oth- 
ers who are confessedly exempt. We think it no straining 
of the statute, to consider the debtor in this case, under his 
special contract, a day laborer, in the language of the law, 
eatitled to daily, weekly or monthly pay. 

It may be argued, that if money accumulated under such 
a contract, it could be reached by process of garnishment. 
It is reply enough to make, that none has accumulated. The 
money has been advanced as fast as it was earned, Under 
such a contract, none ever would accumulate; for the debt- 
or, if not paid, would have sought other employment. He 
could not see his wife and children perish for lack of the ne- 
cessaries of life, and he made his contract to prevent such a 
result. 

Again, it may be said, there will be no stopping place if 
overseers are brought under this Act. J don’t know that 
there ought tobe any. There ought to be no class legisia- 
tion in this country. All who come within the spirit of the 
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Act, should. be brought within its provisions, 1 know no 
reason why the employees of corporations, or even journey- 
men mechanics, aye, or even Irish ditchers, should have 
privileges, withheld from those who till theearth. The cra- 


vings of hunger can no more be appeased in the one. case, 
than the other. 


The garnishment Acts are wise and salutary provided 


they are confined to the exigency which, gave them birth. 
Where debtors have effects in the hands of others, or others 
are indebted to them by note, account, &c., and these assets 
cannot be reached by levy and sale at Jaw, this is a conveni- 
entremedy. They are liable to be greatly abused, however; 
and if they are to be perverted to wrenching the humble mor- 
sel from the mouths of women and children, provided by rough 
toil of the husband and father, then I say, let them be modi- 
fied, or altogether abolished. 


Judgment reversed 


McDona_p, J. concurring. 


Bennina, J. dissenting. 





The contract was, that Jordan was to be Caraker’s over 
seer for a year, at the price of $250, two hundred or two hun- 
dred and fifty pounds of pork, and thirty bushels of corn— 
the money to be paid daily, or weekly, as it might be needed 
for the support of Jordan’s family. 

The question is, whether the debt resulting from Caraker 
to Jordan from his contract, was subject to garnishment for 
Jordan’s debts. 

The Court below held that it was; and I think the decis- 
ien was right. 

In opposition to the decision Caraker’s counsel rely on the 
act of 1845, which is in the following words: “That from 
and after, the passage of this act, all journeymen mechanics 
and day laborers shall be exempt from the process and liabil- 
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ities of garnishment, on their daily, weekly, or monthly 
wages whether in the hands of employers or others.” 

But an overseer is not, in my opinion,a journeyman me- 
chanic or day laborer. Certainly, he is not a journeyman 
mechanic, Is hea day laborer? I think not. 

I think he is not a “laborer” at all. As well might we 
say, that the superintendant of a factory, or of a railroad, or 
of a counting house, is a laborer. 

The term, laborer, as I understand its import, is not appli- 
cable to any one who does not earn his living by the work of 
his hands; as, by plowing, hoeing, mowing, ditching, carry- 
ing a hod, feeding the fire of an engine, &c, 

But, surely, an overseer, under such a contract as the pres- 
ent, is not a day laborer. He is bound for a year, not for 
merely a day, ora week. True,it may be, that his pay will 
be daily or weekly, but that does not prevent his engagement 
from being for a year. A day laborer, I take it, is one whose 
engagement to labor, is buta day long. At the end of each 
day, both he and Ais employer are free. 

I think, then, dissenting from this Court,that the judgment 
excepted to, was right. 





Wituam B, Parxer, plaintiff in error, vs. Francis S. Joun- 
son, administrator of Henry W. Dorsey, deceased, defend- 


ant in error. 


[1.] In a case in the last resort, when the witness is in Court, and counsel on 
each side are to be heard on the evidence, his testimony ought to be received, 
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notwithstanding the case may have been partially argued before the jury, 
the opposite party not being surprised by its reception. 


{2.] Charge to the jury thatthey might find according to the weight cf proba- 
bility, that which ever way they believed the weight of probability to be, 
they might find, is erroneous ; the evidence should so preponderate in favor of 
the party for whom the verdict is rendered, as to satisfy the jury that he is 
entitled to it. 

[{3.] If verdict be decidedly against tho weight of evidence, new trial shoul@ 
be granted. 


Assumpsit, on warranty, in Bibb, Tried before Judge 
Harpeman, at November ‘Term, 1857. 


Francis Johnson, administrator, sued the defendant on 
warranty of soundness of a negro sold by said defendant to 
said Johuson’s intestate. 

Ou. the trial, plaintitf first introduced a bill of sale, signed 
by defendant and conveying to him for $600 a uegro gil 
named Rose, and warranting her to be sound in body and im 
mind, dated November 27th, 1855. 


Dr. Boon testified: That at the request of Wm. P. Phil- 
lips, he made a post mortem examination of said negro girl, 
January 30th, 1856, together with Dr. Lammond, understood 
the negro died the night before. He found a large quantity 
of water in the chest near the region of the heart; the livor 
was greatly enlarged, and the pleura was attached to the 
ribs. She had evidently what is known as_pericordial 
dropsy and no doubt died from it, and gives it as his opinion, 
she had had it more than three months; was satisfied it was 
a chronic case of long standing. He never saw her in lifes 
found the body in possession of Wm. R. Philips. The de- 
fendant was not present at the post mortem examination, 
nor was he or his family physician notified or requested to 
attend as witness was aware of. Did not examine the stom- 
ach or any part: of the body except as stated. Does not re- 
member whether the heart was found to be diseased or now 


VOL, xxv.—37. 











578 SUPREME COURT OF GEORGIA. 


‘Parker vs. Jolinson, adm’r. 











Pericordial dropsy is usually attended with symptoms, before 
it results in death, such as difficulty and shortness of breath- 
ing; depression of spirits, heaviness in the chest, palpitation. 
of the heart, &c., and these symptoms are increased by ‘active 
labor or severe exercise of any sort. It is possible for the 
disease to exist, however, without evidencing its presence by. 
symptoms. Witness had no doubt that the disease existed 
at the time of the purchase by plaintiff from defendant, 

Philips testified: That about the 27th of November, 1855, 
his brother Wm. R. Philips brought Rose to the place where 
he had Dorsey’s other negroes ; there was no other negre in the 
fot named Rose; she was the one who died 29th January, 
1856. She never complained once, from the time she was 
bronght, up to her death; was in unusually good spirits 
about bed time of the night she died. She ran away in De- 
cember 1855, when it was quite cold, and was gone several 
days ; don’t know how long, or whether she was in the woods 
or wot, or where whilst runaway. Said negro was well treat 
ed. Wn. R. Philips was a silent partner of Dorsey’s, 

Dr. Hammond testified to substantially the same facts‘as 
Dr. Boon, and stated further, that he recollected that ‘the 
heart was diseased also; found it enlarged and the left auri- 
cle diseased. His opinion was, that the disease was of long 
standing, and had existed before November, 1855; thinks it 
very likely it had existed for a year. 

Dr. H. K. Green testified: That the negro Rose was in 
his possession for the two months immediately preceding the 
sale of her by defendant to plaintiff; left his house the day 
of the sale. He employed said negro as a cook, washer, and 
as a house servant.’ She was constantly. employed in cook- 
ing or washing or cleaning up the house, or in some other 
of the varied duties of such a-servant. Said negro was not 
sick a day, never complained a moment that witness ever 
heard of, liad all the appearances of a perfectly heelthy ne- 
gro. Witness is a practitioner of medicine, and is of the 
Opiuion that it is impossible that the disease evidenced by 
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the condition of the chest, as described by Drs. Boon & Ham# 

mond, could have existed whilst said negro was in his em- 
ploy, because he is satisfied that she could not’ have doe 
the work she did, if she had been thus diseased, without 
exhibiting marked and distressing symptoms of its presence? 
The disease described by Drs. Boon & Hammond, pericor- 

dial dropsy, is always attended with very dikttessing symp=" 

toms, such as shortness of breath and difficulty of breathing, ' 

a sense of heaviness in the chest, great depression of the 

spirits, palpitation of the heart, as well as pain, &c. Any” 
kind of active Jabor or severe exercise is sure to develop such 
symptoms, The disease described by them might come on 
in a month, or even in a less time, and particularly if the 
patient had been much exposed to cold, &e. 

Dr. Parker testified: That the negro Rose, was in his ems 
ployment ‘for the five or six months immediately preceding 
the time she was with Dr. Green, and did the same work 
which Dr. Green testified she did for him. The negro was’ 
- sick not a day or an hour whilst she was with him, and iiév- 
er once complained, that he ever heard, except one day, she’ 
complained of a slight pain in her knee, which passed off’ 
of itself in a few hours, and witness never heard of it again, 
She never took a dose of medicine whilst with him, that he 
ever heard of, and had the appearance of being a perfectly’ 
healthy negro all the time. He is a physician, and is of the | 
opinion that the disease disclosed upon post mortem examin-" 
ation could not have existed whilst said negro was in his: 
employ, because, if it had, witness does not believe she could’ 
possibly have done the work she did at his house. Pericor-” 
dial dropsy is always attended with distressing symptoms! 
which are greatly increased. by active labor, particularly that 
kind of labor. which requires the body to be held for a length 
of time in a bending posture, such. as washing or cooking, 

. The disease degsribed by Drs, Boon & Hammond, free, 
queiily produces as bad a condition of the heart, liver, plewe 
ra, and chest, as was found at the gust mortem exan-iuation, 
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withm three or four weeks, and often results in death in legs 
than that time. Witness is decidedly of the opinion from 
the facts already given in evidence, that the negro could not 
have had the disease referred to, aud of which it is said she 
died, as far back as the 27th of November, 1855. 

Francis S. Johnson testified: Wis intestate when in life 
entered intoan agreement with William R. Philips, by which 
it was agreed that Henry W. Dorsey should advance all the 
capital from time to time, as he might see fit, to Philips, who 
should lay ont the same in the purchase of negroes, said 
Philips to buy and sell negroes with the capital so furnished, 
and give his time.aud attention to the interest of the busi- 
ness. 

The titles to all purchases to be taken in the name of Hen- 
ry W. Dorsey, and said property, and all assets arising there- 
from to be and remain the property of Henry W. Dorsey, 
and all the business to be done in his name. Sometime af- 
ter the institution of the present suit, Henry W. Dorsey died, 
and Johnson became his administrator and called on Philips 
for the property, assets and funds in his hands of Henry W. 
Dorsey. Philips was to receive as a mode of compensation 
for his services, an equal share in the profits of said busi- 
ness, and on that basis, witness settled with said Philips and 
received the claim now and then in suit, as part of said as- 
sets of Henry W. Dorsey. Witness was made plaintiff in 
place of Henry W. Dorsey. Witness has fully settled with 
Philips, except as to this and some other claims on which 
Philips is entitled to the one full half of what may be recov- 
ered in this suit, as a partner, and the firm debts are fully 


paid. 


The evidence here closed; and defendant by his counsel 
moved the Court to nonsuit the plaintiff and disiniss his ac- 
tion on the ground, that Herry W. Dorsey being dead, and it 
being shown that Wm. R Philips was a dormant partner of 
said Dorsey, the suit should be in his name, as surviving 
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partner, and not in the name of the administrator of Dorsey, 
‘and that the administrator of Dorsey, had no right to recover. 
*” The Court refused the motion, and ordered the cause to 


the jury. 


After defendant had examined Dr, Parker, he had Dr. Ga- 
briel Harrison, who had been subpened, and was in altend- 
ance when defendant announced ready, calied at the door 
to be examined as a witness, but the witness not responding, 
the case went to the jury without his testimony, and was 
opened by B. Hill, Esq. forthe plaintiff Clifford Andersop, 

-Esq. followed Mr. Hill for defendant, it being understood 
and announced tothe Court that Mr, Lochrane for defendant, 
and Mr. Stubbs for plaintiff, would follow in conclusion. 
Pending Mr. Andersou’s argument, Court adjourned for din- 
ner, and on meeting in the afternoon, and before Mr. Ander- 
son resumed his argument, defendant’s counsel stated to the 
Court, that during the recess for dinner, they had seen Dr, 
Harrison and enquised why he left before the evilence was 
gotten through with; that Dr. Harrison stated in reply that 
he left under the impression that the defendant had deter- 
mined to introduce no testimony mistaking the defendants 
counsel’s explanatory remarks to the jury in reference to the 
nature of the defence, as a speech upen the merits of the 
ease. Defendant’s counsel then stated to the Conrt, that they 
had ascertained from Dr. Harrison, since the adjournment for 
dinner, that he would testity that he had a case in his own 
practice which resulted in death, when ppon examination of 

‘the patient after death, the same evidence of disease snb- 
' stantially, were discovered in the chest, as those found by 
Drs. Boon & Hammond, in the chest of the negro in ques- 
tion, and he was satisfied that his patient was perfectly sound 
and healthy two weeks before his death, about which time 
he exposed himself greatly, and was seriously injured ata 
fire in the city, upon which the diseased condition of the 
ehest, as described, supervened. 
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Defendant’s counsel after making this statement, informed 
the Court that Dr. Harrison was in Court, and moved that 
he be permitted then to testify, which motion the Court re- 
fused, and defendant excepted. 








The Court charged the jury, that notwithstanding Philips 
was a dormant partner of Dorsey in the purchase and'sale 
of negroes, and as such entitled to one-half interest in ‘all 
negroes bouglit; yet upon Dorsey’s death, the right of action 
‘upon the warranty of any negroes thus owned was in Dorsey's 
administrator, and not in Philips as surviving partner, &e, 

That they might find according to the weight of probabili- 
ty ; that it was generally impossible in a case like this, to‘ar- 
rive at certainty, and the jury were not to consider the facts 
as they would in a criminal case, and refuse to find for the 
plaintiff, because they might have reasonable doubts as to 
the existence of the disease at the time of the sale; that 
whichever way they believed the weight of probability to 
be, they were authorized to find. 


Defendant’s counsel requested in writing. the Court to 
charge tle jury, that if Philips & Dorsey were partners.in 
business, owning this woman, with other property, and: Dor- 
sey one of the partuers died whilst they owned this woman, 
or after her death, then all the partnership effects and rights 
of action belonged to Philips as surviving partner, and Dor- 
sey’s administrator has no such interest as will enable “him 
to recover. 

That if the jury have strong reasonable doubts, whether 
the negro was diseased on the 27th of November, 1855, 
they must find for defendant. 

Which the Court refused, and defendants excepted to the 
charge and refusal to charge, as requested. 

The jury brought in a verdic: for the plaintiff forthe $600 
purchase money, with interest from the 30th January, 1856, 
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"Defendant moved the Court for anewtrial: 

‘Ist, Because the verdict is strongly. asd: decidedly: ageiust 
the weight of evidence. 

- @d. Because the Court erred in not granting a nonsuit, and 
dismissing plaintiffs action on motion of defendant. 

8d. Because the Court erred in not permitting Dr, Harri- 
‘gon to testify at the time when defendant requested it, 

4th. Because the Court erred in refusing to charge as .ré@- 
quested. 

5th, Because the Court erred in its charge to the jury. 

Because the verdict of the jury is illegal in finding,iater- 
est as part of the damages, : 

Which motion the Court refused. Whereupon counsel 
for defendant excepted and assign error, 


Locarane, Lanier & Anperson, for plaintiff in error 
Srosss & Hint, for defendant in error, 
By the Court.-—McDownarp, J. delivering the opinion. 


‘ Most of the grounds taken in the motion for a new trial, 
are abandoned in this Court, by the plaintiff in error, We 
shall, therefore, refer to those only on which we place our 
reversal of the judgment in the Court below. 

, [1.] At the time it was proposed to examine Dr, Harrison, 
one counsel on each side had to address the jury; the case 
owas on its. final trial before a special jury; the counsel’ for 
the plaintiff did not claim surprise ; that his witnesses to re- 
-but, if any, had been discharged; or the like. There was 

no sufficient reason brought to the mind of this Court; to 
require it to hold that in a case in the last resort, when the 
witness is in Court, and counsel.on each side are to be heard 
onthe evidence, the testimony should not be heard, notwith- 
standing the case may have been partially argued before, the 
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jery It would certainly be a more convenient practice for 
counsel who do not intend to waive the testimony of a wit- 
ness who absents himself under the circumstances which 
Dr. Harrison did, to make it known to the Court, as soon as 
the absence of the witness is known, and to make such mo- 
tion as the interest of his client requires. ‘The majority of 
this Court think that the testimony of Dr. Harrison ought to 
have been given. I think myself that as tLe cause was in 
the last resort, and counsel on both sides were to be heard, it 
ought to have been received, if competent. My doubt is on 
that point, and I havea pretty fixed opinion, that according 
to the facts stated in his atlidav't, it was inadmissible, It was 
a verbal report of a single case which had occurred in his 
practice, which it was proposed he should iest.fy to. Med 
eal books, of authority in that profession, cannot be read, 
Collier vs. Simpson, 5 Carrington & Payne 73. if Dr. Har- 
rison had reported his case in a Medical Journal, it could 
not have been read. There is a good reason for excluding 
particular cases. There may have been an idiosynerasy in 
the subject of the treatment; the symptoms may have been 
fallacious ; the causes producing the disease may have been 
different from those superinducing the disease in the case 
under examination, and numerous other reasons might be 
assigned for excluding evidence of particu'ar cases, to iuflu- 
ence the decision of a cause dependirg, often, on its own 
peculiar facts. The rule which admits professional opin- 
ious to be received as evidence, a kind of evidence so little 
reliable, and so fraught with danger to those whose rights 
and interests it is to affect or control, ought not to be extend- 
ed. My brethren are, however, clear that the evidence was 
admissible and ought to have leen received. 

{2.] The action being on the warranty of soundness of 
the negro sold, whether the negro was diseased at the time 
of the sale and warranty, was a matter of great consequence, 
The evidence was conflicting on this point, and the Court 
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instructed the jury, “that they might find according to the 
weight of probability ;” that “the jury were not to consider 
the facts as they would in a criminal case, and refuse to find 
for the plaintiff, because they might have reasonable doubts 
as to the existence of the disease at the time of the sale; that 
whichever way they believed the weight of probability to be, 
they were authorized to find.” 

The plaintiff must make out his case to the satisfaction of 
the jury. He must not leave it donbtful, either from the cir- 
cumstances which surround it, or from the character of his 
witnesses, Long vs. Hitchcock, 9 Car. §& Payne 619. There 
was no positive evidence in the case, in 1egard to the com- 
mencement of the disease, or the existence of it at the time 

-of the warranty. It depended on circumstances testified to, 
and some of these circumstances were conelusious of faet 
drawn by Medical gentlemen of skill and science in their 
profession, from certain indications of disease found ona 
post mortem examiuation of the diseased negro. Other 
Medical gentlemen of like skill and science, testitied of their 
knowledge of the negro while in life, aud from that knowl- 
edge, drew conclusions of fact, directly the reverse of those 
testified to by the physicians who made the post moriem ex- 
amination, These facts and all other matters in proof, ought 
to have been well weighed and considered by the jury, and 
according to the weight of the evidence they should have found 
their verdict. We think that the charge to the jury that 
“ whichever way they believed the weight of probability to 
be, they were authorized to find,” ‘s not susiained by the 
Jaw, and was calculated to mislead the jucy. Under this 
charge, the jury might have collected, on cach side, every 
circumstance which they considered as giving rise to a pro- 
bability, and putting them in opposite scales, there might 
have been a slight preponderance in favor of the plaintiff, 
but not sufficient to satisfy them that he was entitled toa 
verdict; and yet under the charge “that according to 
the weight of probability, they were authorized to finda 
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-werdict,’ they may have found: the verdict: rendered in the 
cause. Upon weighing probabilities, it might be found that 
there: was the preponderance of a slight probability in favor 
of one of the parties, but not. of that decided character to 
satisfy the: mind that the right was with that party. The 
_evidence should so preponuderate in favor of the party for 
whom the verdict is reudered, as to satisfy ihe jury that he is 
entitled to it, 

'[3.] We regret when we send a cause back fora new trial, 
to be compelled to remark on the evidence. We find it 
necessary, however, when a point is made in the record, in- 
volving the proofs in the case, which it is indispensible to de- 
cide. One cf the grounds in the motion for a new trialis 
that the verdict of the jury is decidedly and strongly against 
the weight of evidence. One of the principal issues in the 
cause, | may say the main issne, was whether the negro 
Rose was afflicted with the disease of which she died at the 
time of the warranty. She was sold, and her sounduess of 
body aud mind warranted, on the 27th November, 1855. 
She died suddenly on the 29th day of January afterwards, 
and she died of pericordial dropsy. ‘Ihese facts, I appre- 
hend, are iudisputab!e, The question in controversy is 
whether she was diseased on the 27ih day of November, 
1855. Two physicians, Drs. Boon & Hammond, think she 
was, They so give their professional opinion ; the former 
that her disease was chronic and she had it at least three 
months before her death, and the latter, that she may have 
had it for more than a year. He says also, her heart was 
diseased. It was enlarged, and the left auricle was diseased- 

The witness Philips testified, that the negro was carried to 
the place where he had Dorsey’s other negroes, about the 27th 
November, 1855, and she ran away in December, and was 
gone for several days, when it was quite cold. She was well 
treated. She never complained once, from the time she was 
carried to the place, and was in unusually good spirits about 
bed time of the night she died. Dr. Boon testified, that peri- 
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cordial dropsy is usually attended with symptoms, beforeds 
results: in death, such as difficulty and shortness of. breah- 
ing, depression of spirits, eaviness in the chest;.palpitation 
of the heart, &c. &c,; and these symptoms are increased by 
active labor or severe cxercise of any sort, He: says. itis 
possible for the disease to exist without evidencing its pre- 
sence by symptoms, This was the plaintiff’s evidence om 
this issue, and if there had been no evidence on the other 
side, it clearly. warrarted the findiag in favorof the plaintif£ 
Giving full effect to the professional opinions of the. gentle- 
men examined by the. plaintiff, they established a case of 
fatal disease at the time of the warranty, and sustain the 
verdict given by the jury, without referring to defendanv’s 
proof, 
. For the defendant, it was proven by Dr. Green that he isa 
practicing physician, that he had possession of the negro for 
.two. mouths immediately preceding the sale. She Jeft his 
house on the day of the sale. She was constantly employe 
ed, when he had her, in cooking, washing, cleaning up the 
house, &c, She was never sick a day, and never complain 
ed for a moment that he ever heard of, and. had all the ap- 
pearance of a perfectly healthy negro. He gave it ashis 
opinion, that it was impossible she could have been afflicted 
with the disease evidenced by the condition of the. chest, 
described by Drs. Boon & Hammond, while she was in his 
employment, because he was satisfied that she could not 
have done the work she did, if she had been thus diseased, 
without exhibiting marked and distressing symptoms of its 
presence. The symptoms of the disease he described. as 
Dr. Boon, saying that they always attend it, and that any 
kind of active labor or severe exercise, is sure to develope 
them. He said further, that the disease as described by 
them, might come on in a month or even in less time, and 
particularly, if the patient had been much exposed to cold. 
Dr. Parker testified, that the negro was with him for five 
or six mouths immediately preceding the time she was with 
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Dr. Greene, and was not sick a day or an hour while she 
was with him, and he never heard of her complaining, but 
once, and that was of a slight pain in the knee which passed 
off of itsclf ina few hours. She had the appearance of a 
. perfectly healthy negro all thetime. Heisa practicing phy- 
sician and did not believe that the disease discovered on the 
post morlem examination could have existed when the ne- 
gro was with him, because he did not believe, that with it, 
she could possibly have done the work she did. He spoke 
of the symptoms as always distressing, and as being greatly 
increased by active labor. He said the disease described by 
Drs. Boon & Hammond, frequently produced, within threo 
or fonr weeks, as bad a condition of the heart, liver, pleura 
and cliest, as was found in this case, and often results in 
death in less than that time. Did not think she could have 
had the disease as far back as 27th November, 1855. 

This was the evidence of the defendant on the same issue ; 
and giving full effect to the professional opinions of the phy- 
sicians examined by him, the disease could not have existed 
at the time of the sale, aud the verdict of the jury could not 
on that evidence alone be sustained. 

Each party was entitled to a verdict then, according to the 
testimony subiaitied by: himself exclusively. But in arriv- 
‘ding at a conclusion, the evidence must be collated. Dr. 
Hammond, the record says, substantially supported the evi- 
dence of Dr. Boon, and he must therefore be taken to have 
described the symptoms of the disease as he did. There is 
nothing in the record before us to show that the witnesses 
testifying in the cause are not all entitled to equai credit, 
We will refer to the testimony. According to Dr. Boon’s 
evidence, the general rule is that pericordial dropsy is attend- 
ed with symptoms before it results in death. But he says, it 
is possible for it to exist without its evidencing its presence 
by symptoms, Its existence without symptoms is an excep- 
tional case, then, as such case is possible and not usual, The 
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plaintiffs witness, Dr. Boon, says, the symptoms are increased 
by active labor and severe exercise. Dr. Green for defendant, 
says, thut any kind of active labor cr severe exercise, is sure 
to develop them. There is no discrepancy in this testimony. 
It may stand together. Dr. Boon does not say that this dis» 
ease, if existing in a subject living in a quiet state, indica- 
ting no symptom of its presence, would not be surely devel- 
oped, if that subject were put to active labor or severe exer- 
cise. If this be true, and the testimony of the witnesses, in 
this respect, may be reconciled in this way, the verdict is de+ 
cidedly against the weight of evidence; for the evidence of 
the defendant is, that the negro was kept in active service 
perfurming labor down to the day of sale, and exhibited no’ 
symptom whatever of disease, and had all the appearance 
of health. After the sale, for two months and two days, she 
had led an inactive, quiet life, and down to the night of her: 
death, made no complaint, and exhibited no symptom indi- 
cating the presence of the disease, 

If, with labor and exercise, the disease would always be 
developed, and without them, it might not, the inference 
would be, that it had its origin after her habits of labor and. 
exercise had ceased. In respect to the abstract professional 
opinions of the witnesses, which I shall not attempt to re« 
concile, I will remark that, if they be irreconcileable, they 
balance each other, as the witnesses are equal in number, 
and nothing appears in the record to entitle the witnesses of 
one party to more credit than the other. 


Judgment reversed. 
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Tae Mayor ayp Councit or Tue City or Macon, plaintiff in 
‘error, vs. Samuet Hays, adm’r, &c., of Harvey .W. Suaw, 


defendant in error. 


Ifthe city authorities remove its Marshal for a specified cause, and it be detcrmined 
thatsuch cause did not warrant the removal, and the Marshal sue for.. his salary - 
and fees, the city authorities may ayer and prove other matters good in law,to jue- 
tify the removal. 


Assumpsit from Bibb. Tried before Judge Lamar, May’ 
Term, 1858. 


Shaw was removed from the office of City) Marshal, and 
brought his suit for the salary and fees which belonged to 
the unexpired part of his term. ; 
~ Defendant pleaded neglect of duty onthe part of plaintiff, 
im not-reporting offenders against the law punishing gam- 
bling, and gambling on the part of plaintiff himself, while 
in their employ as Marshal, &c. 

Oa the trial, the reports and decisions of the Supreme Court 
in this case, and the evidence reported therein, were read by 
plaintiff, under agreement of counsel, which are to be found’ 
im the 16 Gu. 172, and in the 21 Ga. 280, and in the latter 
wolume, the evidence of A. R. Freeman was read ‘instead of 
of using him on the stand. 

Benjumin Allen testified, that the perquisites of the office’ 
of Marshal, for the year 1853, amounted to at least two dol- 
farsa day. Plaintiff here closed. : , 


The defendant offered to introduce Victor Menardto prove 
that Shaw, while acting as Marshal in 1853, saw John Chain 
and others, bet and play cards for money, and did not pros- 
ecute them. The Court refused to admit it. Whereupon 
defendant’s counsel excepted. 

The case proceeded, and to many of the rulings, charges 
of the Court, and refusals to charge, defendants excepted, and 
assigu the same as error, Allof waich, except one, are omit. 
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ted, 2s the jndgment of the lower Court is reversed upon the 
exception taken to the ruling out of the testimony of Men- 
ard. 

The verdict was for plaintiff, whereupon defendants tender 
their bil! of exceptions, 


Por & Grater, for plaintiff in error, 


Lanier & ANDERSON; and Srusss & Hit, for defendant 
in crror. 


By the Court.—McDonatp J. delivering the opinion. 


The defendant’s intestate was Marshal of the City of Ma- 
con, in the year 1853. 

Tia: Mayor and Council of the Citv removed him fro n of- 
fice, 1<t-1mininz, that by gambling withiu the corporate limits, 
be had been guiliy of mal-practice in office and neglect of da- 
ty. The Judge of the Superior Court of Bibb county, upon 
a writ of certiorari, quashed the proceedings of Council, and 
his judgment was affirmed by this Court, 16 Ga. Harvey W. 
Shaw, the dismissed Marshal, the plaintifl’s intestate, institut- 
ed suit for the recovery of his salary for the balance of his 
term remaining unexpired atthe time of his removal, and for 
the fees to which he would have been entitled, ifhe had not 
been removed. 

On the trial, the defendant offered to prove by Victor Men- 
ard, that the plaintiff’s intestate, while acting as Marshal in 
1853, saw certain persons bet and play at cards for mon- 
ey, and that he did not prosecute them. The Court refused 
to admit this evidence and defendants excepted. The pre- 
siding Judge excluded the evidence, no doubt, on the view 
which he took of the judgment of the Court above cited, in 
which it'was held that the Marshal was improperly removed 
for the cause specifiedin that record, When he sues for his 
fees, however, the case comes up in a different aspect, and the 
defendants may plead and prove any cause which would jus- 
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tify the removal, so far as it respects his duties as an officer. 
of the corporation. ‘fo violate a public law, may not be a 
breach of duty as such officer, and that is all that this Court 
decided in the case first brought up. Butif there was other 
goo! cause for the removal of the intestate,as Marshal, there 
is no good reason why the case should not be defended on 
that ground, If his term of office had not expired, when 
this suit was instituted, and he had moved fora mandamus 
to restore him, instead of bringing an action for his salary 
and fees, the Court would uot have interfered, if good cause 
for his removal would have been shown, although he may 
have been removed without notice. Rez. vs. Mayor § C. of 
Axbridge, 2 Cowper 523. The King vs. the Mayor § C. of 
London. 2 Term Rep. 182. 

This Court has held that for offences committed, in his 
presence, within the corporate limits of the city, it was the 
duty of intestate as Marshal to prosecute without notice. It 
was the object of the witness Menard’s evidence to establish 
a breach of duty in that respect. If such evidence would have 
been admissible against him on an application to be re- 
stored to office, it is certainly admissible to disprove his right 
to salary and fees, for if he was not entitled to his oflice, he 
could not be entitled to salary and perquisites, 


Judgment reversed.. 





J. L. Laramone, et al., plaintiffs in error, vs. J. M. Cuastian 
defendaut in error. 


{t.] This Court will not interfere with the order of business, unless it appears that the 
presiding Judge exercised his discretion ia that respect illegal’y. 
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[2.] Ifa party acknowledge service, at the appearance Term of the Court, of the pro- 
cessand complaint, he shall not be allowed to dismiss the cause for wantof service, 
at the trial Term. 


Complaint from Lee. Tried before Judge ALLEN, Septem- 
ber adjourned Term, 1858. 


When this case was called, counsel for defendant objected 
to taking it up because it was not in its order, but called at 
the instance of the Attorney for plaintiff The Court over- 
ruled the objection and defendants counsel excepted. 

It appeared that acknowledgment of service was made by 
Laramore, one of the defendants at appearance Term. That 
the Sheriff had not served him in consequence of an agree- 
ment that he would always acknowledge service, on any case 
against him, and he did sign this acknowledgment in pursu- 
ance of that agreement. 

Defendant’s counsel moved to dismiss the writ for want of 
proper and legal service. 

The Court overruled the motion and defendants excepted. 
Upon these exceptions error is assigned. 


Frep. H. West, for plaintiffs in error. 
Warren & Houmpnntes, for defendant in error. 
By the Court—McDona np, J. delivering the opinion. 


[1.] It does not appear in this record in what respect the 
cause was called out of its order, and without evidence be- 
fore us that the Court exercised his discretion in ordering the 
business of the Court illegally to the prejudice of the party 
complaining, we will not interfere with him. 

[2.] At the request of the defendant who is plaintiff in 
error, the Sheriff did not serve him with the process and copy 
complaint, on the promise that he would acknowledge ser- 
vice. He did acknowledge service at the appearance Term. 

VOL, xxv.— 38 
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At the trial Term he moved to dismiss the cause for want of 
due and legal service. The Court refused the motion and 
we affirm his judgment. 


Judgment affirmed. 





Morrett Baker and Wire, and others, plaintiffs in error, vs. 
Davin B. Busu adm’r. of Susannau ALEXANDER, defendant 
in error. 


An administrator may retain a debt due to himself from his intestate, though the 
debt was barred by the statute of limitations, at the death of the intestate. 


Equity from Talbot—bill foraccount. Decision by Judge 
Lamar, March Term, 1858. 


The complainants, plaintiffs in error filed their bill against 
the defendant to compel him to account to them as the dis- 
tributees of his intestate, for their distributive shares of the 
estate in his hands, After argument had, the Court charged 
the jury: “that the administrator had a right to retain, for a 
debt due to himself, though barred at the time of the death of 
the intestate by the statute of limitations.” Whereupon coun- 
sel for complainants excepted to said charge and assign the 
same as error. 


Somrra; and Incram & Russext, for plaintiffs in error. 
Jounson ; and Beruuns, for defendant in error. 
By the Court.—Bennine, J. delivering the opinion. 


Is an executor or administrator bound to plead the statute 
of limitations io a suit against him, on a.cause of action 
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barred by the statute, at the death of the testator or in- 
testate ? 

It is certain that he is not, if the etter of the statute isto 
govern. 

And it seems certain, that he is not, if decided cases are to 
govern, Norton vs Fluker, 1 Atkyns 526. Castleton vs. 
Fanshaw Prec. Ch. Ex-parte Dewdney 15, Ves. 498. Wms. 
Ezx’ors 1283. (1535.) 

Shewen vs. Vanderhorst (1 R. & M. 347,) is hardly to the 
contrary. In that case “the Lord Chancellor, -(Lord Broug- 
ham,) held that after a decree for an account of debts, &c., 
had been pronounced, and the Ceurt by that means had ta- 
ken possession of the estate, the statute of limitations might 
be set up in the Master’s office, as well by a creditor or lega- 
tee as by a personal representative.” 2 Dan. Ch. Pr, 157 
When the Court has acquired possession of the estate the case 
becomes altered. The Court then by the Master becomes itself 
the representative of the estate, and the question whether the 
statute shall or shall not be pleaded, becomes one for him, 
and ceases to be one for the executor, (or admiuistrator.) 

“ Whether the Master himself is bound to take the objec- 
tion, is a question which was discussed in the above case, but 
his Lordship declined giving any opinion upon it.” Jd. Lbid. 

If principle be made the test, it would seem, that the exe- 
cutor or administrator is not bound to plead the statute, The 
testator or or intestate is not bound to plead it; and the exe- 
cutor or administrator stands in his place. 

We think, then, that an executor or administrator is nof 
bound to plead the statute. 

Of course if he is not bound to set up the statute against a 
debt due from him to a third person, he is not bound to set 
it up, against a debt due from him to himself in his individ- 
ual character, but is at liberty to retain the amount of that 
debt. 


Judgment affirmed. 
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Wixson GALtoway, plaintiffin error, vs. Tae Stare or Geor- 
Gia, defendant in error. 


[1.] Where there are cross indictments, the acquittal of the defendant who is the 
prosecutor in the case about to be tried, is no ground fora continuance; nor is the - 
fact that the prosecutor is a member of an influential family, and of the party. in 
the majority, and politics to some extent was mixed up with the trial which had 
taken place, and had given rise to excitement. 

[2.] Error cannot be assigned on the conclusion of fact of the presiding Judge acting 
as trior. 


Assault with intent to murder, from Twiggs. Tried before 
Judge Lamar, March Term, 1858. 


Wilson Galloway was indicted for an assault with intent 
to murder, and put upon his trial at the March Term of 
Twiggs Court, 1858, and found guilty. His counsel moved 
for a new trial on the following grounds: 

Ist. Because the Courterred in not granting a continuance 
of the case, when defendant stated under oath, that he could 
not safely go to trial at said Term, for that the defendant was 
the injured party, and on whom, and against whose habita- 
tion the offence was committed, for which the said Andrew J. 
Smith was tried and acquitted on the day before. That said 
Andrew J. Smith is a member of a very influential family in 
said county, and the political questions of the day have been 
to a very greatextent mixed up with said case, and opera- 
ting against him, and would prevent him, the defendant, 
from getting a fair trial at said Term of the Court, and that 
he, the defendant, being a member of a political party, in the 
the minority at that time in said county, and said difficulty 
having originated in political differences, and the public mind 
being excited against defendant, he could not safely go to 
trial at said Term of the Court, and that he did not make the 
application for delay, but solely for the purpose of getting a 
fair trial. 

2d. Because the Court decided Britton Oneal to be a com- 
petent juror, when said Oneal was the overseer of B, B. Smith 
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up to the death of Smith in June, 1857, and then continued 
as overseer and hand until Christmas after, at the homestead ; 
that A. J. Smith resided during this time at the homestead ; 
that the juror was, at the time of the trial, an employee of 
the brother-in-law of prosecutor, and the wife of said brother- 
in-law, and sister of prosecutor, and injured party, is still 
living. 

The juror made himself competent under the statute, in 
his answers to the questions prescribed, and he was put upon 
the Court astrior, and the Court remarked, in its decision, that 
the juror had said or done nothing to impeach himself, and 
seemed intelligent, and comprehended fully the questions 
propounded, and the moral as well as legal responsibility of 
his oath. 

3d. Because the Court erred in deciding that John W. 
Cowan was an incompetent juror. Cowan was one of the 
regular panel of petit jurors, and made himself competent 
in his answers to the questions prescribed. The State sub- 
mitted him to the Court as trior, and it appeared that 
said juror was on defendant’s bond, for his appearance 
at that Term of the Court. 

4th. Because the Court erred in its charge to the jury, 
when the Court read to the jury the different provisions of 
the penal code, in relation to murder, malice, manslaughter, 
justifiable homicide, killing in self defence, and the 13th sec- 
tion of the 4th division of the code, in relation to fear, &c., 
and commented on the same; none of which comments were 
excepted to, save the following: 

That if two persons, in a sudden quarrel, and under the 
violent impulse of passion, supposed to be irresistible, fight 
at once, or immediately goto an appointed place to fight 
while such passion thus continued, and no undue advantage 
is taken or sought, and one killed the other, although this 
might be only manslaughter, yet if, upon agreement, after 
such falling out or going at once to the appointed place to 
fight, they do not execute their purpose, but defer the fight 
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until the next day, and then fight with swords or other wea- 
pons, whereby one is killed, such killing would be murder, 
because there would be sufficient time for the passions to 
subside, and the voice of reason and humanity to be heard 


The Court overruled the motion for a new trial, and the 
defendant by his counsel excepts. 


Srusss & Hiri; Scarsornoven & Lowry, for plaintiff in 
error. 


DeGrarrenrieD, Sol. Gen. pro tem., fordefendant in error. 


Bu the Court.—McDona op, J. delivering the opinion. 


[1.] This cause is brought up from Twiggs Superior Court 
for alleged error in the judgment of the Court, refusing the 
plaintiff in error a new trial. The grounds of the motion 


are fully set forth in the foregoing statement. 

The first ground ia the rule is the alleged error of the Court 
in refusing a continuance of the cause, on the motion of the 
plaintiff in error, There were cross indictments. The de- 
fendant in this indictment,had prosecuted Andrew J. Smith, 
(who is now the prosecutor,) for assault with intent to mur- 
der. Te had been tried and acquitted on the previous day 
Ilis acquittal was one of the grounds en which the continu- 
ance wasmoved, It by no means follows from the acquittal 
of Smith, thatthe defendant in this case was guilty, and 
there is nothing in the application to show that the jury, on 
the trial of this case, had to pass on the same evidence. If 
there was, it might be a cause of challenge to the jurors, but 
certainly it is no ground on which a continuance should be 
granted. It was further urged, as a ground of continuance, 
that the prosecutor, Smith, on whom the assault is charged 
to have been committed, is a member of a very influential 
family in the county; that the defendant,belongs to the par- 
ty in the minority; and that the political questions of the 
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day had, to a considerable extent, been mixed up with the 
trial in the other case; and thatthe public mind being much 
excited against him, he could not go safely to trial. We 
cannot recognize, in these specifications, a good ground fora 
continuance, Because a person belongs to an influential 
family, or a political party in the majority, and because there 
is much political excitement, the individual who assaults 
him is not to escape a trial because the family influence and 
political power in the county, he fears, may have undue 
weight against him on his trial, How long ts the trial to be 
delayed—for the weakening of the family influence, the 
change of political majorities, or the subsidence of party ex- 
citement? There is no authority to support such an appli- 
cation. 

[2.] The second ground in the rule for a new trial is, that 
the Court, acting as trior of the competency of Britton Oneal 
as a juror, found him competent, He was confessedly com- 
petent under the rule prescribed by thestatute for testing the 
_ competency of jurors, andthe Court found him competent, 

upon the evidence submitted to impeach his competency, 
and the decision of the Judge, astrior,can no more be made 
a ground of error before this Court, than the verdict of triors 
could have been, prior to the late statute, 

If the presi ling Judge should mistake the daw, and by such 
mistake a prejudiced or vuyialified juror should be empan- 
nelled to try the prisoner, it would be different. It does not 
appear that an objectionab'e juror was of the panel which 
tried this plaintiffin error. Britton Oneal, as appearsin the 
record, was noton the jury. 

The same remarks apply to the rejection of Cowan as a 
juror. TheJudge acted as trior, and error cannot be assign- 
ed on his conclusions upon the facts. We will add, that if 
the Court had decided him to be a competent juror, it does 
not follow that the defendant would have had him as one of 
the panelto try. him. The State might have set him down. 
But suppose the Court were to send a cause back, for the 
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reason that the rights of the defendant had been violated by 
the rejection, as incompetent, of a person returned on the 
wenire as a juror, or summoned as a tales juror, it does not 
follow that that wrong could be remedied by the reversal of 
the judgment, for the effect of a reversal would not be to give 
him, on his next trial, the rejected juror. The presiding Judge 
put his decision on the fact, that Cowan was security for the 
prisoner on his bond, and held that that was evidence of bias 
in his favor. We would not overrule his conclusion, when 
so strong a reason is offered to support it, even if our pow- 
er admitted it. 

We find no fault with the charge of the Court. The 
charge excepted to was a supposititious case, put by the 
Court, to illustrate to the mind of the jury, the law of malice. 

There is no conflict between the verdict of the jury and 
the charge of the Court, and no legal mind can, for a moment, 
entertain a doubt in regard to the verdict of the jury on the 
law and evidence. 


Judgment affirmed. 





Prenen & Aven, plaintiffs in error, vs. CuArLEs CAMPBELL, 
. defendant in error. 


P. sued M., and garnished A. & F., who answered, that they had made to M., their 
negotiable promissory note. This garnishment was served before the note fel! 
due. Afterwards C. sued A. & F., (the makers,) on the note, who pleaded and 
proved the garnishment, the judgment thereon, and payment of thejudgment; and 
asked the Court to charze the jury, that the oxws was on C. to show that he ob- 
tained the note, before the service of the garnishment on them. 

Field, that the Court erred ia not so charging. 


Complaint, from Marion. Tried before Judge. Worrur, 
March Term, 1858, ; 
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Turner D, Patterson sued John K. Moore, and garnisheed 
French & Aven, who answered, that they owed the defend- 
ant, Moore, an amount of a promissory note given him by 
them. Upon this answer judgment was entered against them, 
which they paid, for the full amount of said note. 

This note being in the hands of Charles Campbell, he 
brought his action against French & Aven thereon, and on 
the trial, read his declaration and note, and closed his case. 








Defendants pleaded full payment of the judgment founded 
upon said note, and their answer as garnishees, before the 
same came into the possession of the plaintiff, and introduced 
in evidence the original summons of garnishment, show- 
ing the service to have been before the note fell due, 
also their answer to the same, also the order of Court com- 
manding them to pay over the money into Court, and that 
the same be applied tothe payment of Patterson’s debt. 


The Court charged the jury, that defendants pleaded a 
judgment in bar of the plaintiffs recovery in the action, 
which judgment it is admitted was obtained by l’atterson, on 
their answer as garnishees, in which answer they admitted 
their indebtedness to Moore on the note. This judgment is 
no bar to the plaintiff's right of recovery, unless it appears 
that Moore was the owner of this note at the time the gar- 
nishment was sued out, or that the note was negotiated to the 


plaintiff after it fell due. 


Defendants’ counsel then requested the Court in writing, 
to charge thejury, that before they can find for the plaintiff, 
they must be satisfied from the evidence, that the plaintiff 
came into the possession of said note, and was a bona fide 
holder thereof, before the summons of garnishment was 
served on the defendants, and that the onus was on the plain- 
tiff, and not the defendants, to show this fact, and if the 
plaintiff has failed to prove this fact, they must find for the 
defendants ; which the Court refused, and to both the charge 
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of the Court, as given, and the refusal to charge as request- 
ed, defendants’ counsel excepted, and assign the same as 
error. 


W.. D. Exam, for plaintiff in error. 


Joun R. Hix1, for defendants in error. 


By the Court——Bewxn1ve, J. delivering the opinion. 


The exception urged before us, is to the refusal of the 
Court to give the request in charge to the jury. And the 
question on that refusal is, whether it is not true, “that the 
onus was on Campbell to show” that the note came into his 
hands before the service of the garnishment on French & 
Aven, the makers of the note. 

It is certainly true,as his counsel insists, that the Jaw pre- 
sumes the time of the transfer ofa negotiable note, to have 
been before the note fell due. Butin this case, the time al- 
so of the service of the garnishment, was before the note fell 
due, It may well be true, therefore, in this case, that the 
note was transferred to Campbell before it fell due, and yet 
not until after the service of the garnishment on French & 
Aven. The question, then, is not settled by. an appeal to 
this presumption of law. 

His counsel also insists, that “in an action by the endor- 
see against the maker of a promissory note” (negotiable) “ if 
the defendant sets up payment he must prove the payment 
to have been made defore the endorsement, or his defence 
will fail him.” 

This likewise may be true, as a general proposition. It is 
usual for the maker, when he pays his note, to take it up 
In the case in which he does not take it up, it is fair to pre- 
sume, that the note was not in the hands of the person to 
whom he paid it at the time of the payment, but had then 
been already passed off into third hands. ; 








MACON, JUNE TERM, 1858. 603 





French & Aven vs. Campbell. 











But the present is a different case. It is a case in which, 
the makers had to pay the note, not to the holder, (payee,) but 
to a creditor of his; more, it is a case in which, they had to 
pay it under a process of Jaw, which was operating on them 
from atime before the note was even payable—the garnish- 
ment having been served on them before the note fell due. 
It could not be in their power therefore, to take up the note 
either when they paid it, or previously, when the garnish- 
ment began to acton them. That the makers of ¢his note 
have not taken it up, therefore, does not authorize any pre- 
sumption, that the note had been negotiated before the ser- 
vice of the garnishment. 

On the score of equity, garnishees are entitled to rank with 
the most favored. On that score then Campbell the trans- 
feree of the note, has no ground to ask for any discriminating 
presumption in his favor, against French & Aven, the makers, 

It is easier for him to show when he obtained the note, 
than it is for them to do so. 

And then, on the plaintiff is the general onus of making 
out his case. See Harvey vs. Mason §& Dibble, 20 Ga. R. 
477. 

On the whole, we think it true, according to the request, 
that the onus wason Campbell of showing that the note 
came into his hands before the service of the garnishment on 
French & Aven, and, consequently, we think, that the Court 
erred in refusing to give the request in charge to thejury. 


Judgment reversed and a new trial ordered. 
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Daniet J. McGuire et al., plaintiffs in error, vs, Winu1am J. 
Jounson, et al., defendant in error. 


jl.) The Superior Court may order its Clerk to revise and review a judgment 
for costs, and order them to be retaxed. 


[{2.] A party cast in the Supreme Court liable for the costs in that Court; and 
if he eventually succeed in his cause in the Superior Court, he cannot re~ 
cover them, 


Costs. Decided by Judge Lamar, November Term, 1858. 


McGuire et al., sued William J. Johnson in complaint for 
land. This case was carried by defendant to the Supreme 
Court three times and reversed each time; and each time 
defendant when said case came back, obtained judgment for 
all the costs which had accrued in both Cvuurts; and the 
fourth time it was carried up the judgment of the Court be- 
low was affirmed, and plaintiffs upon the return of the re- 
mittitur entered their judgment for all the,costs which had 
accrued during the progress of the entire case, up to fina! 
judgment. 

The motion was to retax and review the entire costs in 
said case; the Court held and ordered that the said de- 
fendants in the complainant, Wood & Johnson, were entitled 
to recover back from plaintiffs the costs they paid for each 
time they carried said case to the Supreme Court, and obtain- 
ed a reversal, although plaintiffs finally gained and prevailed 
in said case; and that their three judgments for costs were 
valid and unsatisfied, and they were entitled to enforce and 
collect the same. 

Plaintiffs excepted and assigned error. 


Lanier & ANpERSON, for plaintiffs in error. 


Stusss & Hixt, for defendant in error. 
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By the Court—McDona tp, J. delivering the opinion. 


The plaintiffs in error, denied the power of the Court be- 
low to hear a motion to review and retax the costs in the 
case, inasmuch as a judgment had been entered for the same 
by the Court having competent jurisdiction to award the 
same, which remained in the Court unreversed, and afi. fa. 
had been issued thereon. 

[1.] The Court decided that it had the power, and error is 
assigned on said decision. We entertain no doubt of the 
power and jurisdiction of the Superior Court, to hear a mo- 
tion in Term time, to set aside a judgment entered at a pre- 
vious term of said Court for costs, and to have the costs re- 
taxed, if an illegal judgment had been entered up, and to 
order the writof fi. fa.,issued for the same, to be returned and 
cancelled. 

[2.] At each time that the cause on which this controver- 
sy arises was brought to this Court, the plaintiffs in error 
paid all costs which had accrued in the Circuit Court up to 
the judgment complained of. When the judgments of rever- 
sal were respectively remitted to that Court, they entered up 
judgments against the defendants in error, whe were plain- 
tiffs in that Court, not only for the costs which had accrued 
thereon in this Court, and the expenses of bringing it up, 
such as transcribing and certifying the record, &c., but for 
the ordinary costs which had accrued in the Court below, 
which constituted no part of the costs of bringing the cases 
to this Court. When the plaintiffs in the Court below, finally 
succeeded by the affirmance of the fourth judgment rendered 
in their favor in that Court, they entered up judgment and 
had execution for the costs which had accrued in all the 
cases, both in this Court and the Court below. The counsel 
for defendants in the Court below moved to have this judg- 
ment and writ of fi. fa. set aside, and that the costs be revis- 
ed, reviewed and retaxed by the Clerk. The Court on hear- 
ing evidence from the Clerk of the Superior Court, that the 
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defendants in that Court, had paid all the costs in full, on 
that fi. fu. except the Supreme Court costs, and that all costs 
in the Supreme Court had been paid by defendant’s attorneys, 
and that the principal debt had been paid in full to plaintiff’s 
attorneys, as aj peared by their receipt on the fi. fa., ordered 
the said fi. fa. to be cancelled and satisfied by the Clerk of 
that Court. Subsequently, during the same Term, the Court 
passed an explanatory order, or an order interpreting the or- 
der stated above, by which it appears, that the Court held 
and adjudged that the defendants in the Court below were 
entitled to recover back from the plaintiffs, the costs which 
they had paid each time they carried said case to the Su- 
preme Court and obtained a reversal, although plaintiffs final- 
ly gained and prevailed in said case, and that therefore the 
defendant’s three judgments for costs were valid and unsatis- 
fied, and they were entitled to collect and enforce them 
against the plaintiffs, To the original judgment as thus in- 
terpreted, the plaintiffs’ counsel excepts. The statute organi- 
zing this Court declares that if the decision and judgment in 
the Court below, be for a sum certain, and is affirmed in the 
Supreme Court, the plaintiff may, in the Superior Court, en- 
ter judgment against the defendant and his securities for the 
amount of principal, interest and costs, &c. This is the only 
direction given in that statute in regard to judgments for costs, 
and that does not embrace this case. The fourteenth section 
of the Act authorizes this Court to establish rules of prac- 
tice. The fifth section directs itto have its decisions certified 
to the Court below, and vests it with power to award such 
order and direction in the premises, as may be consistent 
with the law and justice of the case. The twelfth rule of 
this Court entitles the party in whose favor the reversal of 
any order, judgment, or decree of the Superior Court is had, 
to collect, in the Court below, all the costs which have accrued 
in the cause. The Court was warranted by one of the fore- 
going sections, or the two combined, to make the rule. The 
phrase, “ the costs of the cause,” has reference to the costs 
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of the cause to be paid by the plaintiff in error in this Court, 
which includes those expenses which are necessary to bring- 
ing it here, such as attend the suing outa bill of exceptions, 
procuring the transcript of the record, &c., but it does not 
apply to the costs which have accrued in the Court below, 
which the plaintiff in error may pay or not as he chooses, 
but which he is not compelled to pay, unless he wishes to 
obtain a supersedeas: Brewer vs. Brewer, 6 Ga. 587. 1 be- 
lieve, in practice, expenses of the Clerk in the Court belew 
are never collected in this Court. These costs, the costs in- 
curred by bringing the cause to this Court, must be paid by 
the party, by process to be sued out in the Court below, 
against whom the judgment of reversal is pronounced in 
this Court. There is no authority for taxing them against 
the party who may be eventually cast in the Court below, 
It is the fault of the party who insists on the erroneous judg- 
ment, and he must pay the penalty. It is otherwise, how- 
ever, in regard to costs which have accrued in the cause im 
the Court below. According te usage and practice, and we 
may say law, the party eventually cast in that Court must 
pay all costs which accrue in the cause there. In this case, 
the defendants who were plaintiffs in error in each of 
the causes brought to this Court, paid all costs which had 
accrued in the Circuit Court up to the time of the judgments 
complained of, and they seek now, though finally cast in 
their suit, to recover from the plaintiffs that portion of the 
costs as well as the costs in the Supreme Court. That they 
cannot do. 

The party who finally loses the case in the Superior Court, 
must pay all costs which have accrued in that Court, exclud- 
ing therefrom all costs and expenses to which he may have 
been exposed in carrying the cause to the Supreme Court, in 
case, in that Court he obtained a judgment of reversal. 


Judgment reversed 
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Davin Homan, plaintiff in error, vs. Carnart, Bros. & Co., 
defendants in error. 


{1.] A plea by one of two persons sued as partners, that he did not sign the note 
sued on, or authorize any other person to sign it for him, and that he was not 
one of the partners, when the debt was contracted, is not a plea in abate- 


ment, but a plea in bar. 
{2.] Collier vs. Cross, 20 Ga. R. 1, remarked on, 


Complaint, from Randolph county. Tried before Judge 
Krppoo, May Term, 1858. 


Carhart, Bro’s & Co., sued John W. Shropshire, David 
Holman and Christopher Holman, as partners, doing busi- 
ness as “Shropshire & Holman,’ on a note and account 
against said firm. 

At the trial Term, David Holman filed his plea denying 
that he was a member of said firm at the time the debt sued 


on was contracted, and that he was not liable therefor, and 
moved to continue the cause as to himself, for the absence of 
Christopher Holman, against whom the suit was not pro- 
gressing, he not being served, by whom he expected to sup- 
port his plea, and made the usual oath for a continuance. 

The Court overruled said motion, on the ground that the 
plea filed was in abatement and must be filed at the first 
Term, and the witness could not be permitted if present, to 
testify in support of the plea. 

To which counsel for Holman, excepted. 

On motion of plaintiff, the plea of defendant, Holman, was 


then stricken, and defendant by his counsel excepted and 
assigns error. 


Gero. L. Barry, for plaintiff in error. 


Hoop & Rosinson, for defendants in error. 
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By the Court.—Bennine J. delivering the opinion. 


The plea of David Holman was, that he did not “sign” 
the note, or authorize any one to sign it for him, and that he ~ 
was not a partner im the firm of Shropshire & Holman at 
the time when the debt was contracted and the note given. 

[1.] Surely this is not a mere plea in abatement. It must 

bea plea in bar. The word “sign” is used in place of the 
more usual and more comprehensive word, make; but 
that, if a defect, is amendable; at all events, is not a thing to 
make the plea, a plea in abatement. It is a plea intended 
“to deny” the “note” sued on. A plea denying the note 
sued on, is a plea in bar. — 

[2.] In Collier vs. Cross, this Court held, (Judge Lumrxin 
not presiding,) that a somewhat similar plea was not good; 
Dut did not hold that it was a plea in abatement. And that 
decision I now think wrong, unless there were some facts 
not reported, to support it, I must think, however, that there 
were some such facts, although, I cannot remember any. I 
must think, that the plea lacked being sworn to, or that there 
was some other special ground of objection to it. See 
Straus vs. Barry § Co., decided at this Term. 

If the plea in the present case was a plea in bar, itis clear, 

t the motion for a continuance ought to have been gran- 
ted; and it is equally clear, that if the plea was defective, it 
was amendable, and ought not to have been struck out, pro- 
vided an offer to amend it was made, 


Judgment reversed and a new trial ordered. 


WOL. xxV.— 39. 
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Szazporn Jones, plaintiff in error, vs. Tae Mayor anp Coun- 
CIL OF THE City or CoLumsus, defendant in error. 


[1.] The title of an Act amending a former Act of the Legislature. may be 
looked tv, as well as that of the original Act, to ascertain if the ameuding. 
Act has any matter different from what is expressed in the title. 

{2.] A cily having the right to tax slavesemployed and laboring in the city, be- 
longing to persons resident out of the city, may discriminate in the amount 
of tax imposed on them respectively. 

{3.] The Mayor and Council of the City of Columbus, have no power to impore 
ataxon real estate within the city, to pay the city bunds issued to build the 
Mobile and Girard Railroad, there beiug uo Act of the Legislature authoriz- 


ang it. 


Mlegality, from Muscogee county. Decision by Judge 
Wonrnritt, May Term, 1858, 


Seaborn Jones filed an affidavit of illegality to certain exe- 
cutions, in favor of the Mayor and Council of the city of 
Columbus, against him, on the grounds: 

Ist. That the defendant resides without the limits of the 
City of Columbus, and the Act which authorizes said Coun- 
cil to levy taxes on the property of citizens and residents of 
said city, and the other Acts amendatory of the same, contain 
matter different from their title, and are unconstitutional. * 

2d. That one of the executions is for tax on negroes of 
defendant hired in said city, and more tax is imposed on that 
kind of property belonging to non-residents, than on that of 
residents within the limits of the city. 

3d. That a tax is levied for the purpose of paying bonds is- 
sued by the City Council of Columbus, for the building of the 
Mobile and Girard Railroad, and said Council had no authori- 
ty to levy such tax according to the law. 

On the hearing, the Court overruled said affidavit and or- 


dered the executions to proceed. 
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Whereupon, said Seaborn Jones excepted, and assigns 
error, : 


Joxes & Jones, for plaintiff in error. 


Hises Hott; and Tuos, Stoan, for defendant in error. 
By the Court.—McDonatp, J. delivering the opinion, 


[t.] The plaintiff in error resides without the limits of the 
City of Coluusbus, and he insists that the existing Acts of 
the Legislature authorizing the Mayor and Council of that 
city, to raise revenues fur any purpose, from the property of 
persons non-resident in the city, are unconstitutional, and- 
that, therefore, the tax imposed on his property within the 
limits of the city, is illegal. The alleged ground of uncon- 
stitutionality is, that the Acts, so far as they impose a tax on 
the property of non-residents of the city, contain matter dif- 
ferent from what is expressed in their title. The title of the 
Act of 1841, confines its purpose to the imposition of a spe- 
cial tax on the persons and property of the city of Columbus, 
residing and being within the same; but the Act of 27th 
December, 1845, according to its title, is ‘to raise a revenue 
for the City of Columbus, amendatory of the Act ot 1841.” 
The part of that Act which imposes a tax on slaves employ- 
ed and laboring in the city, belonging to non-residents of the 
city, is repealed by the Act of 1847, which latter Act imme- 
diately imposes another, but lower tax on the same descrip- 
tion of property. The title of the Act of 1847, is toamend 
the Acts of 1845, and recites the captions of both Acts, The 
title of the Act of 1845, recited in the caption of the amend- 
ing Act of 1847, “toraise a revenue for the City of Colum- 
bus,” is broad enough to admit any provision for that pur- 
pose iu the body of the Act, and the addition of the words 
“amendatory of the Act of 1841,” cannot restrict the power 
of the Legislature to the objects of the Act of 1841, as ex- 
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pressed in its title. That Act was to impose a special tax; 
the Act of 1845, was toraise arevenue. The Act to impose 
a special tax, it was deemed, did not go far enough, and in 
the title to the new Acts, the object was expressed in the 
broadest terms, so as to admit of any taxation by the Legis- 
lature, or of any provision to authorize taxation by the May- 
or and Council of the City of Columbus, within its consti- 
tutional power to grant. 

[2.] Obvious reasons, founded in a justifiable policy, may 
require the authorities of a city to discriminate, in imposing 
a tax on slaves within their jurisdiction, between the tax on 
slaves of resident and non-resident persons. If they have 
the power of taxation, and their discretion in that respect is 
not limited, it cannot be interfered with, so long as they keep 
within the pale of the Constitution and laws. 

[3.] We do not find, in any of the Acts, authority given to 
the Mayor and Council of the City of Columbus to levy a 
tax to pay bonds issued by them for building the Mobile and 
Girard Railroad. Without the delegation of such authority, 
it is very certain, apart from any other consideration, that 
such power cannot be exercised. The presiding Judge in 
the Court below, we must therefore say, erred in overruling 
the ground in the affidavit of illegality, which made that ob- 
jection to the levying the tax. 

Judgment reversed. 





Rosert Rives, guardian of John N. Massey, plaintiff in 
error, vs. DupLey Sneep, defendam in error. 


1.] After the Superior Gourt has passed an order under the Act of 1856, ma- 
king a child the adopted child of a person not his parent, if the same Voust 
have the power to rescind the order, it is a matterof discretion with it which 
tle Court cannot control. 
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2.) An Ordinary has no jurisdiction to appoint a guardian for an infant whose 
residence is out of his county. 

[3.] The adopted father of a child is as much entitled to the custody of his per- 
son as his actual parent. ' 


Motion to set aside order and judgment of Court changing 
name of minor &c., from Lee county. Tried before Judge 
Auten, April Term, 1858. 


At a prior Term of the Superior Court of Zee county, up- 
on the petition of Dudley Sneed, John Needam Massey, 
a@ minor, six or seven years old, had been declared his 
adopted child, his name changed to John Needham Massey 
Sneed, and the rights of each to be the same as if the 
said miner had been born the natural legitimate child of the 
said Dudley Sneed. This proceeding was had under the Act 
of 1855-1856. 

At the next Court Robert Rives presented his petition, show- 
ing that he was the regularly appointed guardian of said mi- 
nor and had been since the 3d of October, 1855, and that 
said Sneed, upon an ex parte application, obtained the judg- 
ment of the Court before recited, without the knowledge, 
consent or approbation of the plaintiff or the said minor or 
his friends; and that said judgment was unjust and illegal, 
because : 

Ist. It deprives plaintiff of vested rights secured to him by 
letters of guardianship granted before said judgment was ob- 
tained, and previous to the Act of the Legislature under 
which said proceeding took place. 

2d. That by said judgment, defendant acquired valuable 
rights from said minor, without any fair equivalent to said 
miuor. 

$d. That by said judgment said child loses its name, and 
thus is estranged from its family and friends, to the great 
mortification of its father’s nearest relatives, at whose .so- 
licitation and entreaty this protest is made. 
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4th, That said minor is possessed of sufficient property, to- 
gether with the proffered aid of friends and relatives of his fa- 
ther, to provide for him comfortably and for his proper iutel- 
lectual and moral training, and is not dependent upon the 
kind intentions of a stranger tohis blood and name, 

5th, That said judgment deprives petitioner of the cus- 
tody, care and control of said child, confided and committed 
to him by the proper anthority of Randolph connty, with 
the consent of its paternal and maternal relatives, and con- 
fides the same to a stranger to his blood, 

6th. Thatthe Act of the Legislature is not only unjust and 
unwise, but unconstitutional and void, 

Wherefore, he prays that said judgment may be vacated and 
set aside. 

Whereupon the Court granted an order that defendant 
show cause why said application should not be granted, &c, 
and all proceedings under said judgment be stayed until fur- 
ther order. 

Defendant appeared and pleaded, that the Court there had 
no jurisdiction of the matter, because the question as to the 
validity of the judgment had been carried to the Supreme 
Court. 

That the proper mode to test said judgment was by bill of 
exceptions to the Supreme Court. 

That, by said judgment, both defendant and minor acquir- 
ed vested rights which this Court cannot defeat. 

Answering, he says, that it is not true, as stated in said 
rule, that plaintiff is the legal guardian of said minor; that 
Needham Massey, father of said minor, in the year 1854 died 
intestate, leaving a considerable estate of the value of——., re- 
siding at the time of his death in the county of Dougherty; 
that some time previous to his death, by marriage con- 
tract-with his wife Lydia, the mother of said minor, he 
appointed and nominated Jesse Cock, of Lee county, 
brother of said Lydia, trustee and guardian of the person 
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and property of said minor; and said Cock accepted the 
appointment and has acted under it until now, superintend- 
ing the child’s property. At the death of said Lydia, which 
took place in the year 1852, the said minor, then 18 months 
old, was brought to the house of defendant by consent of 
father and guardian of said child, where he remained until 
6th August, 1857, when, without the ‘knowledge or consent 
of defendant or his wife, and while the said child was away 
from defendant’s home, he was carried away by Sarah Rives, 
the wife of plaintiff, and against the will aud consent of the 
child ; that during the lifetime of said Massey, the child’s 
father, he was willing and anxious to have the child, re- 
main with defendant and his wife, who are as near of 
kin as Rives. That before the death of the child’s father, 
plaintiff desired him to allow the child to lie with him, and 
the father refused, aud preferred the child to reinain with de- 
fendant; that defendant is worth $30,000, and the child 
would get more from him than he would from the child, pro- 
vided he should inherit from the child. 

Denies plaintiff’s not having notice of his intention in 
getting the judgment, and that the judgment is right, &e., 
and the letters of guardianship are void because the Court 
granting them in Randolph had no jurisdiction, the child 
living in Lee, and had no property in Randolph, and that 
the estate of Massey, deceased, in Rives’ hands was fully 
administered, and that Jesse Cock was the testamentary or 
appointed guardian of said child, and acted as such a long 
time, providing for him until defendant provided for him; 
admits the child will get from his father’s estate 6 or $8000 5 
that said Rives has three children, defendant has none, and 
he and his wife are much attached to the child; Rives is in- 
solvent, and his property is beyond the reach of his credit- 


ors, 
It was agreed that the Court should decide the application 


without a jury. 
Jesse Cock testified that Sneed was a fit dina proper person 
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to take charge of the child; he was worth from 15 to $20,000 
over and above his debts, and he, as the uncle of the child, 
was willing for him and his wife to take the minor. They 
had no children, Sneed was about or over fifty years of age, 
and his wife about forty-nine. The child’s mother died 
when he was an infant, and Mrs, Rives nursed him. Mrs, 
Rives was kind and affectionate to him, but thought more of 
her own children. While Rives’ family was sick, Mrs, Sneed 
took the child home, and it remained there until last August, 
when Mrs. Rives again took it home from Smithville. Mas- 
sey died at witness’ house in Lee county; deceased’s plan- 
tation was in Dougherty, and he claimed his home there. 
Witness is trustee under the marriage coutract between Mr. 
and Mrs. Massey, and holds the property in trust for the two 
children. Witness heard Massey, a day or two before he 
died, say he wished Mr, and Mrs. Rives to raise his children. 
Said it was the wish of his wife before her death, and he 
had no reason to change it. That Mrs. Rives was willing 
for Mr. Sneed to take John, but that he did not wish him to 
raise him; had no objection to Mr. Sneed having the child — 
until he was old enough to go to school, but then he must go 
to Mrs. Rives and goto school, and both be raised together. 
Regards Rives insolvent; that is, money could not be forced 
from him by law. Rivesis a religiousman. The children’s 
property in hand is worth 7 or $8000, and altogether they 
are worth from 18 to $20,000, 

The marriage contract between Mr. and Mrs. Massey was 
introduced, by which all Mrs. Massey’s property before mar- 
riage was vested in Jesse Cock,as trustee for her and her 
children, free from the debts, &c., of her husband, to be held 
by said trustee during coverture, 

Thomas Hughes testified that he had known Dudley Sneed 
and his wife a long time; had seen the child at their house. 
They manifested as much affection for it as if it had been 
their own, and corroborated what Jesse Cock testified about 
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the wishes of Mr. Massey, expressed about the child a day 
er two before his death. 

It was admitted that Franklin Cock, J. T. Cock, and Jesse 
Cock; brothers of Mrs, Massey and uncle of the child, knew 
of the intention of Sneed, and were willing he should adopt . 
the child. 

Robert Rives then introduced letters of administration 
granted to him in Dougherty county in 1854 on the estate 
of Needham Massey, and letters of guardianship of John 
NN. Massey and Sarah Massey, orphans of said Needham, 
from Randolph county, dated 3d October, 1855. 

Rives moved to Ranpolph county in the winter of 1854— 
5; at the time of granting letters of guardianship, lived in 
Randolph at Rives’, and that John N. was at Sneed’sin Lee, 
and had been nearly ever since his father’s death. 

Drury Massey testified he was the only brother of Need- 
ham Massey, deceased; his father’s name is Needham; 
still living, and is a man of considerable property; and 
should he die without a will, these children will inherit from 
him a sufficiency to support, educate, and set them out well 
in the world. This child is named for both grandfathers, 
and Needham Massey Senior, is deeply mortified and bitter- 
ly opposed to his being adopted by Dudley Sneed, and to his 
name being changed. He corroborated the other witnesses 
about Mr. Massey’s expressions concerning his children, 
just before he died—Rives was present. His brother was 
speaking of and contemplating the prospect of death. He 
then said he wanted his children raised properly; and to Mr 
Rives he said: “I want you to bring them up in the nur- 
ture and admonition of the Lord; give them a good sub- 
stantial education; I had rather have them raised. with a good 
substantial education, and start in the world without acent, 
than raised by Sneed and inherit his whole fortune.” That 
Mrs. Rives was anxious to let Sneed have John, but he did 
not desire it. He might stay there until he got large enough 
to go to school, but then he must go home and go to school 
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wiih his sister; and if Rives was uot able to raise thent, wit= 
ness must take them, Witness desired Rives to raise them 
in preference to Sneed, on account of his brothers’ wish. 
Neediam Massey said his wife was very anxious for 
Mrs. Rives to raise her children, and he had no desire to al- 
ter it. 

After argument, the Court refused to vacate the judgment. 
and plaintiff excepted. 

‘The plaintiff then moved to have the grandfather of said 
child, Needham Massey Senior, appointed guardian ad litem 
of said minor for the purpose of having the rights of said 
mioor, growing out of this transaction, properly represented, 

Which the Court refused to do, and plaintiff excepted and 
assigns error. 


Vason & Davis; Warren & Warnen, for plaintiff in 
error. 


West; Kimsnoven; McCoy & Hawkins, for defendant in 
error. 


So nearly allied to the foregoing caseis the following, that 
they are reported and decided together. 


Dopey Syeep, plaintiff in error, vs. Robert Rives, guar- 
dian, &c., defendant in error. 


Habeas corpus, from Randolph, before Judge Kindo. 


- Dudley Sneed sued out a habeas corpus to obtain the pos- 
session of John N. Massey Sneed, the minor who is the sub- 
ject of the foregoing case, and introduced in evidence an ex- 
emplification of the record of the Superior Court of Lee 
county of the judgment obtained by him in said Court, and 
which has already been recited, and closed his case. 

Defendant introduced the affidavit of Needham Massey and 
J. W. Massey,and a certified copy of a rude nisi granted at Lee 
Superior Court, which has been already recited. Rives’ an- 
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swer in the matter was also read, which sets.out substantial- 
ly the facts as stated in the testimony of the witnesses in the 
preceding case, and that at the time he took the child from 
Sneed, it was time for him to be put to school, and that 
Sneed surrendered it quietly. He always considered his 
home the child’s home after the earnest and solemn request 
of the children’s parents that they should raise them. The 
child went to Sneed’s because his wife was in feeble health, 
and had her own sick children to attend to, and because he, 
the said minor, was then weaned. 

Defendant closed, and plaintiff, in rebuttal, read the affi- 
davits of Jesse and Isaac T. Cock, which are in substance 
the same as their testimouy before reported. They are the 
brothers of the whole blood of Mrs. Massey, the mother of 
the child, and of Mrs. Rubert Rives, and of the half blood of 
Mr. Dudley Sneed. 

Defendant also introduced letters of guardianship of said 
minor, dated 3d October, 1855, 

To which plaintiff objected on the ground that they were 
void. 

The Court overruled the objection, and plaintiff excepted. 

The Court awarded the custody of the child to the defen- 
dant, and plaintiff excepted, and on these exceptions assigns 
error. 


West; Kimsrovex ; McCoy & Hawerns, for plaintiff in 


error. ° 


Doverass & Dovetass, for defendant in error. 


By the Court.—McDowa np, J. delivering the opinion. 


The Constitution of this State has been amended by add- 
ing a section to the first Article, declaring that the Legisla- 
ture shall have no power to change names, nor to legitimate 
persons, &c., but shall, by law, prescribe the manner in 
which such powershall be exercised by the Superior and In- 
ferior Courts, and the privilegesto be enjoyed. Acts of 1855 
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and 1856, page 106. The Legislature, at the same session, 
passed a statute prescribing the mannerin which the Courts 
should exercise the power. Page 260. Under this Act, Dud- 
ley Sneed applied to the Superior Court of Lee county, ma- 
king known his desire to adopt John Needham Massey, an 
infant son of Needham Massey, deceased, and to change his 
name to John Needham Sneed. 

The child’s mother was dead. The child having neither 
father nor mother, no notice of the application was given to 
anyone. The Court passed an order to the effect prayed for, 
and further establishing the relation of parent and child be- 
tween the said Dudley Sneed and the said John Needham 
Massey, by the name of John Needham Sneed, the same as 
if he had been the natural legitimate child of the said Dud- 
ley Sneed. 

[1.] The first of the above cases is an application to the 
Court to rescind the above order. The Court below refused 
to rescind it, and on that refusal, the case is brought to this 
Court. 

The majority.of this Court are of opinion that the Supe- 
rior Court had the power, under the Constitution and law, to 
pass the original order, and that it was passed in conformity 
with both, If the same Court has the power to rescind the 
order when passed, it is a matter entirely within its discre- 
cretion, and this Court will not attempt to control that dis- 
cretion, and therefore it affirms the judgment of the Court 
below. 

[2.] I am of opinion that this Court has no jurisdiction 
of the cause. Conceding the power of the Court below was 
unquestionable, there was no error in law or equity for this 
Court to correct, and under the Constitution this Court has 
no jurisdiction beyond that. The section added to the Con- 
stitution prohibits the Legislature from enacting certain laws, 
or laws on certain subjects, but does not give authority to 
the Courts to exercise any power over the same subjects, but 
declares that the Legislature shall prescribe the manner in 
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which the power to do these things shall be exercised by the 
Courts. I will notstop to enquire whether this kind of im- 
plied power can repeal an express prohibition in the Consti- 
tution, to the Courts to exercise Legislative power. If the 
Courts have power under the Constitution and the law, it is 
only a branch of Legislative power transferred from the Gen- 
eral Assembly to the Courts, If a question should arise in 
respect to the right of the child to inherit Sneed’s estate un- 
der the order, a question may be made, whether it be legal 
or constitutional, in the same manner as a question might be 
raised as to the constitutionality of arstatute passed for the 
same purpose. 

As the opinion which I entertain would leave the action of 
the Superior Court without affirmance or reversal here, it 
would stand, as a matter of Course, for whatever it may be 
worth. The opinion of the majority of the Court must be 
certified to the Court below, which is a judgment of affirm- 
anee, 

Judgment affirmed. 


[3.] The other case was brought to this Court on thejudg- 
ment of the Court below on a writ of habeas corpus, sued 
out by Dudley Sneed against Robert Rives, for the purpose 
of obtaining the custody of the same child, then in posses- 
sion of the said Rives. Sneed claimed the child under the 
order of the Court making him the adopted child of the said 
Sneed. Rives claimed to be his legal guardian under the 
appointment of the Ordinary of Randolph county, and as 
such entitled to his custody. His return to the writ, set forth 
that appointment as his warrant for holding the child. It 
was insisted, on the other side, that the letters of guardian- 
ship were invalid for the want of jurisdiction in the ordinary 
who made the appointment. At the time of the appoint- 
ment, the child had beeen for several years and then was, 
residing in the county of Lee, but jurisdiction was claimed for 
the ordinary of Randolph county on the ground that it was 
the request of the deceased father of the child, that at a par- 
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ticular age, which he had attained, he should go to and live 
with Robert Rives and his wife. The Court remanded the 
child to the custody of Rives, and that is the decision which 
is excepted to, 

The residence of the child, however occasioned, was, at 
the time of the appointment of the guardian, in the county 
of Lee; and the Ordinary of Randolph had uo jurisdiction 
of the case. Cohbb’s Digest, 286. The letters of guardian- 
ship, therefore, conferred no authority on Rives. A majority 
of this Court is of opinion that Dudley Sneed, in conse- 
quence of his established relation of pareut tothe child, had 
ar.ght tothe custody of his person; even if the letters of 
guardianship had been good and valid, It is the opinion of 
this Court thatthe presiding Judge in the Court below ought 
to have ordered the child into the custody of Dudley Sneed. 


Judgment reversed. 





Wa. Bryan, ex’or., &c., plaintiff in error, vs, James A. 
Rooks, adm’r., &c., defendant in error. 


A wife being entitled to a legacy, dies before the hushand reduces it to posses- 
sion, and the husband who survives his wife twelve months, dies without 
administering on her estate. A stranger administers on the wife’s estate. 

Heid, that the wife’s estate vested in her husband, and that when her adininis- 
trator receives it, he shall hold it in trust for the next of kin of the husband 


or his legatees. 


In Equity, from Twiggs county. Tried before Judge La- 
man, March Term, 1858. 


This bill was filed by James A. Rooks, administrator of 
Tabitha Adams, deceased, wife of Obadiah Adams, against 
William Bryan, executor of Daniel Massey, deceased. 

The following are the facts as agreed upon by counsel: 

Daniel Massey, Bryan’s testator, died in 1847, leaving by 
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will to compluinant’s (Rooks*) intestate, daughter of said © 
Massey, who died about two months after her father, two 
negroes, Joe and Ned, together with an undivided interest 
in remainder iu an estate left her mother, the widow of said 
Massey ; that her husband, Obadiah Adams, died about 
twelve months after the death of his wife, without reduc- 
ing the subject matter of this suit into possession, or ad- 
ministering upon her estate, 

The bill filed by Rooks, as admitted, set forth the forego- 
ing factsand prayed for au account aud recovery of the leg- 
acy—the two negroes, Ned aud Joe. These allegations 
were admitted by the auswer, and in addition thereto, Bryan 
stated, that as there were uo debts agaiust plaintiff's intestate, 
there was no necessity for an administration upon her es- 
tate; that she had left no @hild or children, and that the ob- 
ject of the administration was to have the property inure to 
the benefit of (as he had been informed) a son legitimated 
by and made the heir of Adams; that he sold the negroes 
after Adam’s death, and distributed the proceeds of the sale 
between Mrs, Acams’ two sisters, one of whom was his, 
Bryan’s, wife; that when a witness on the stand, he did not 
atate that the distribution was made with the knowledge or 
assent of Adams, or whether before or after his death; that 
the sale was in 1848 on twelve months time, 


The complainant proved by William Bryan the worth of 
Joe and Ned, their annual hire. : 

Defendant, the evidence being closed, moved to dis- 
miss the bill because, under the case and facts made and 
agreed upon, no one had a right to administer upon the es- 
tate of Tabitha Adams and bring this suit, except Obadiah 
Adams, her husband; and he, having died without reducing 
his wife’s choses in action into possession, or administering 
upon her estate, that uo ove else can do so, especially unless 
she left creditors. 


4 
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The Court overruled the motion, and the jury found for 
complainant. Whereupon defendant excepted, and assigns 
error. 


W. S. Rocxwe zt, for plaintiff in error. 


Samuet Hatt, for defendant in error. 


By the Court.—McDonatp J. delivering the opinion. 


We affirm the judgment of the Court below. The lega- 
cy, under her father’s will, had vested in Mrs, Adams before 
her death. Her husband having survived her, was entitled 
to administration on her estate, real and personal, and on her 
rights and credits; and as such administrator, might have 
recovered and enjoyed them, and they would not have beer 
subject to distribution. Cobb, 294. But the husband having 
neither reduced his wife’s property to possession during her 
life, nor administered on her estate after her death, it is now 
insisted that her estate goes to her next of kin, and that com- 
plainant, as her administrator, cannot recover; that the estate 
has already been distributed according to law. The statute 
declares that the husband shall hold it, and that it shall not 
be subject to distribution. It is not, therefore, distributable 
amongst the wife’s next of kin. It must vest in the hus- 
band, and why are not his representatives entitled to it? 
Squib vs. Wyn, 1 Peere Williams, 378; Cart vs. Rees, cited 
in this ease; Elliot vs. Collier, 3 Atkyns, 526; Stewart vs. 
Stewart, 7th John. Ch. Rep. 229. The right of administra- 
tion following the right of estate, the husband’s next of kin 
are entitled to the administration. But if any one else ad- 
minister, even if it be the next of kin of the wife, he shall 
hold it in trust for the next of kin of the husband or his 
legatees, 


Judgment affirmed. 
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Jacos RussEtt, plaintiff in error, vs. Jomn F, Annoxp, defend- 
ant in error. 


The Act of 1845, exempting the daily, weekly, or monthly wages, of journeymen 
mechanics and day laborers, from garnishment, is not repealed by therepealing see- 
tion of the general attachment Act of 1856. 


Certiorari, from Bibb county. Tried before Judge Lamar, 
May Term, 1858. 


John F. Arnold sued Jacob Russell in a Justices Court, and 
garnisheed the South Western Railroad, and on the return 
of the answer to the garnishment, plaintiff moved to enter up 
judgment against the garnishee ; to which the defendant ob- 
jected on the ground, that the monthly wages of laborers and 
mechanics are exempt from the laws of garnishment. The an- 
swer of the garnishee was, that they were indebted to Rus- 
sell $33, for one month’s wages as a fireman for one of their 
engines, he having been employed by them as such fireman at 
$33 per month, payable monthly; which objection the Justice 
overruled, and defendant certioraried the case to the Superior 
Court; said Court sustained the decision of the Justices Court 
and defendant excepted. 


Lanier & AnpErson, for plaintiff in error. 


W. T. Massey, for defendant.in error. 
By the Court.—Benn1ne, J, delivering the opinion. 


In 1845, the General Assembly passed an act in the follow- 
‘ing words: “That from and after the passage of this act, all 
journeymen mechanics and day laborers shall be exempt 
from the process and liabilities of garnishment, on their dai- 
ly, weekly, or monthly wages, whether in the hands of em- 
ployees or others.” Cobb Dig. 88. 

On the 4th: of March, 1856, the General Assembly passed 
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a general act relating to attachments and garnishments, of 
which act, the 55th section is in the following wérds: 

“That all Acts and parts of Acts upon the subject of attach- 
ments and garnishments, be and the same are, hereby, re- 
pealed.” cts of 1855-56, 38. 

In the present case, the Court below held, that this section 
repealed the former Act, Was that decision right ? 

We think not. 

On the 5th of March 1856, the next day after the date of 
the Act containing the repealing section aforesaid, the Gen- 
eral Assembly passed an Act of which, the first section is in 
the following words: 

“That in all cases hereafter, where any f. fa., or attach- 
ment shall be issued from any of the Courts of this State, 
the defendant or defendants in said fi. fa., shall be authoriz- 
ed to present to the levying officer, a schedule of such prop- 
erty as may be exempt from levy and sale, and upon failure 
of the defendant to do so, then the wife of defendant, or any 
of the children, or any one who shall appear as the next friend 
ofsaid wife, or child, or children, shall be authorized to do so, 
provided, that said next friend shall give notice, under oath, 
that the same is done in good faith; and when this shall be 
done, if the levying officer shall levy and sell said property, 
he shall be liable to be sued for trespass.” Jd. 232. 

This is an Actin aid of the exemption Acts; the pas- 
sage of it shows, therefore, that the legislature must have con- 
sidered those Acts as still in force, notwithstanding the pas- 
sage of the said repealing law on the day previous, The pas- 
sage of the Act may, therefore, be taken as showing, that the 
words “ Acts and parts of Acts upon the subject ofattachments 
and garnishments,’ contained in the repealing law of the 
day previous, were intended by the Legislature, not to include 
the Acts exempting certain property of certain classes of per- 
sons from their debts, (which is exempting it from add legal 
process whether by attachment, garnishment, or f. fa.) The - 
two laws were passed by the same legislature, and with the in- 
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terval of buta single day, between the passage of the one, and 
the passage of the other. 

Courts must construe the words of a law, in the sense in 
which the words are used by the Legislature, even should 
such a construction do violence to the words, 

But would construing these repealing words, as, not extend- 
ing to the exempting laws, be, of necessity, doing violence to 
the words? In short, is the “subject” of the said Act of 1845, 
(one of the exempting laws,) “garnishments;” or is it not 
rather eremption? The object of the Legislature in passing 
that Act, was fo exempt “ wages,” in the cases to which the 
Act refers, from the debts of the laborer or mechanic; the 
means taken, was merely to relieve the wages from liability 
to garnishment—they as a debt, not being liable to be reach- 
ed by any other process. And, certainly, what the legislator, 
in making a law has for his end, may, with as much proprie- 
ty, as what he takes for his means, if not with more, be call- 
ed the “subject” of that law. 

There is then as. much reason to say, that, cxeenigtion 
from debt was the “subject” of the Act of 1845, as there is to 
say, that garnishment was the subject of the Act ; is there not 
more ? 

Holding, therefore, that words which say, they repeal all 
Acts on the “subject” of garnishment, do not repeal this Act 
of 1845, is not by any means, of necessity, doing violence 
to the words. As well might we say, that holding that the 
words do, repeal that Act is, of necessity, doing violence to the 
words! In effect, the Act is one which makes the wages to 
which it refers, exempt from debé, not Laney from one mode 
of collecting a debt. 

We think, then, that the Court below erred in holding that 
the Act was repealed, by the repealing section of the general 
attachment Act of 1856, 


Judgment reversed.. 
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Joun M. Curist1An, plaintiff in error, vs. Lucrus MANsFrEexp, 
defendant in error. 


When the party resides out of the county, the attorney may make the showing for & 
continuance, provided for by the 35th rule of Court. The case is the same, when 
the privy liable over to the party, resides out of the county, if it is he that defends 


the suit. 
Complaint, from Stewart county. Tried before Judge 
Krppoo, April Term, 1858. 


This was asuit against John M. Christian on a note, signed 
by James C, Christian as principal, and Thomas Stovall and 
John M. Christian, securities, : 

When the case was called for trial, defendant by his coun- 
sel moved for a continuance, stating together with other mat- 
ters, that they were employed by James C. Christian, who 
was a resident of Randolph county, and who was the prin- 
cipal in said note sued on; that the defendant,John M. Chris- 
tian, who was absent, was only security, and a resident of 


Stewart county. 
The Court refused the motion, and the case was tried and 


verdict rendered for the plaintiff, whereupon defendants coun- 
sel excepted and assign error. 


Tvuexer & Bratt, for plaintiff in error. 
J. L. Wimserty, for defendant in error. 
By the Court——Bennixe, J. delivering the opinion, 


According to the exposition which the 35th rule of Court 
has reoeived in practice, the attorney may make the showing 
for a continuance, when the party resides out of the county, 
And so is the common law. Tidd Prac. 722, H. Black. 
637. — 

In the present case, James C. Christian was the principal 
in the note, and, though not himself sued, was defending the 
suit, which was against John M., Christian, a surety. Tuck- 
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er & Beall were the attorneys of James C., as the principal. 
He’ then was a privy to the suit, and as such, would have 
been bound by the judgment, as between himself and John 
M. Christian. 

This made him occupy such a relation to the suit, we 
think, as to give him, with respect to continuances, the rights 
which he would have had, if he had been a party to the 
suit. 

He resided out of the county. 

We think, therefore, that the case was one in which the 
attorneys might make the showing for a continuance. And 
therefore, we think, that the judgment of the Court below 


Was erroneous. 








Judgment reversed and new trial ordered, 





Frances Hotipay, plaintiff in error, vs. JErem1an Rriopan, 
defendant in error. 


. 
To entitle a party to the process authorized by the act of 1830, to authorize the issu- 
ing of writs of ne exeat &c., the affidavit of Ahe party applying, required by the 
statute, must be positive. 


Equity, from Worth county. Decision on demutrer by 
Judge Lamar, April Term 1858, 


Jeremiah D, Riodan filed his bill against Frances Holliday in 
which healleged that he was the guardian of hisidaughter Fran- 
ces, legitimate child of his marriage with Jarra Lane, a widow, 
daughter of John Smith, deceased. John Smith died leaving 
children by his first wife, to-wit: Frances Holliday, Elizabeth 
Russell- and Jarra Lane, and also leaving a will which was 
_Jtoven and admitted to record. 
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The bill further sets forth certain equitable claims of Rio- 
dan, as guardian, in right of his daughter Frances, to the prop- 
erty left by the will of Smith; that the balance of the prop- 
erty, (stating the amount) in the possession of defendant, is 
now int Worth county ; thathe apprehends said property will 
be removed beyond the limits of the State, and his rights as 
guardian, and the rights of his ward, will be impaired unless 
a remedy be given him against their removal, and prays for 
a writ of guia timet against Frances Holliday. 

Which bill was demurred to for want of equity and juris- 
diction; and because the bill does not allege the negroes were 
in Worth county, at the time of the filing of the bill, or are 
now, and that the oath verifying, the bill was not sufficient, 
because complainant failed to give bond, &c. 

Complainant swore to the facts in the dill, to the best of his 
knowledge and belief. And after the decision of the Court sus- 
taining said demurrer, complainant moved to amend his bill 
by alleging the residence of defendant to be in the county of 
Worth, and that the negroes were there at the time of filing 
said bill, which the Court permitted and defendant’s counsel 
excepted and assigned error. 








Strrozier & Smiru, for plaintiff in error. 


Crarke & Liprert, for defendant in error. 


By the Court.—McDonatp, J. delivering the opinion. 


The Judgment of the Court below must be reversed, on the 
ground that the affidavit is not sufficient in law, to entitle the 
com} lainant to the strong remedy he prays for. The bill al- 
leges that the complainant entertains serious apprehensions 
that the property will be removed beyond the limits of the 
State, aud that hisvights as guardian and the rights of his 
ward, will be impaired unless a remedy be afforded for the 
preservation thereof. He deposes that the facts contained in 
the bill are true ¢o the best of his knowledge and belief. 
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The affidavit required by the statute, Cobb 527, is positive. 
An affidavit to the best of the knowledge and belief of the 
complainant is not the affidavit required by the act. Of some 
of the facts necessary to be positively sworn to, he may have 
no knowledge, and may have no reasons for believing them 
true. : 

The bill was amended in the Court below soas to remedy 
objections respecting the jurisdiction of the Court and the 
locus of the property. 

The facts alleged in the bill are sufficient to entitle the 
complainant to the remedy he asks, if the affidavit were suf- 
ficient; but that being insufficient, we reverse the judgment 
of the Court below, with instructions, however, to allow the 
complainant, if he desires it, to make an affidavit in conform- 
ity with the statute, and thereupon to grant to complainant 
the relief to, which he may be entitled under the act. 
































Judgment reversed. 











Nei McCoreay, plaintiff in error, vs. Near. McKay, defen- 
dant in error. 






It is almost a matter of course, tolet in new evidence on a point, to save @ Ron- 
euit. 










Assumpsit, from Sumter county. Tried before Judge An- 
LEN, March Term, 1858. 









Plaintiff, McColgan, sued defendant McKay on the follow- 
ing bill of particulars, 

Neil McKay to Neil McColgan, Dr. 
To balance on settlement of partnership between you and me 
found, and acknowledge due me, $520,00. 
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On the trial plaintiff offered in evidence an account, stat- 
ing items particularly, signed by the defendant. The part of 
this bill of exceptions giving a copy of this account is written 
so badly as not to bereadable. Defendant’s counsel objected 
to the account upon the ground that there was no suffi- 
cient evidence to authorize the plaintiff to recover; upon 
which motion the Court remarked that he would allow it to 
go to the jury, to which the plaintiff excepted. 

Plaintiff closed his case and defendant moved for a non- 
suit, which the Court granted. The plaintiff moved to be 
allowed to open his case and prove that the paper which was 
admitted to be signed by defendant was given in 1853, after 
a full and final settlement of the partnership, set out in 
the declaration, and was an acknowledgment ofan indebted- 
ness of $520, from the defendant to the plaintiff, which the 
Court refused, holding that when the plaintiff closed his case, 
he closed taking all the responsibility of what*the Court 
would decide, and the case could not be opened, especially 
when the plaintiff had notice of the previous rulings of the 
Court in the case; whereupon plaintiff excepted, and assigns 
the same as error. 








Hawe1ns, for plaintiff in error. 
McCay, for defendant in error. 
By the Court——Bennine, J. delivering the opinion. 


We think, that the motion of McColgan, the plaintiff, for 
leave “to open his case, and prove that the paper” “ was an 
acknowledgment of an indebtedness for the amount of five 
hundred and twenty dollars,’ should have been granted; 
especially, as McColgan resisted the nonsuit, insisting that 
Courts have no power to grant a nonsuit against the consent 
of the plaintiff, and it is, at least, a very doubtful question 
whether he was not right in this position. See 1. Pet. R 
469. 
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It is almost a matter of course, to let in evidence upon a 
point, to save a non-suit, ‘The practice is commended by 
every consideration of expediency. 

We think, then, that the Court below erred in refusing 
this. motion, 


Judgment reversed and case reinstated. 





Tuomas D. Cotrie, plaintiff in error, vs. Jozex Dopson, de- 
fendant in error. 


A claim of slave levied on to satisfy an execution issued from a Justices Court, 
must be returned to the Superior or Inferior Court whichever may be first held. 


Claim, from Marion county. Tried before Judge Worri11, 
March Term, 1858. 


When said cause came to be tried, it was moved to dis- 
miss the claim, on the ground that the sam¢was interposed on 
a Justice Court 7. fa., to a levy on a negro slave made before 
the November Term of the Inferior Court, and should. have 
been returned to said Court. Whereas it was returned to the 
March Term of the Superior Court. Whereupon the Court 
refused to entertain jurisdiction and dismissed the case. 

This motion was on the part of claimant, and the plain- 
tiff inf. fa. excepted and assigns error. 


Davis & Huopsoy, for plaintiff.in error. 


Exam & Oxiver, for defendants in. error. 
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By the Court.—McDonatp, J. delivering the opinion. 


The statute requires that claims of slaves, levied on by 
virtue of a writ of f. fa. issued from a Justices Court, shall 
be returned to the next Term of the Superior or Inferior 
Court, which ever may first happen, there to be tried. The 
law regulating thus, the time and place of trial, the parties 
are bound to take notice of it,and we must presume that the 
parties will respectively prepare for trial in the proper form. 
If the Sheriff fail to make a return as the law directs, the 
plaintiff in execution or claimant, may move a rule against 
him for the return of the claim. 

The Court below ought to have stricken the case from his 
docket. It had no more authority to dismiss the claim than 
to try it, and I suppose all it did was to strike it. 


Judgment affirmed 





Samvue. W. Brooks, plaintiff in error, vs. Francis S. Coxsy, 
adm’r, &c., defendant in error. 


No error for the Court to allow a complainant to rescind an order, to amend the 
bill, passed on his own application and for his own benefit, the bill having not 
been amended. 


In Equity, from Randolph county. Decision by Judge 
Kippoo, November, adjourned Term, 1857. 


A bill filed by the administrator of J. M. Colby against 
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Brooks, as the surviving partner of J. M. Colby & Co., for ac- 
count and settlement. 

On the trial, while the complainant’s attorney was reading 
the bill to the jury, the defendant’s attorney called his attention 
to an order, passed, October Term, 1855,on motion of com- 
plainant’s counsel, striking out that part of said bill, relative 
to two specified notes. Complainant’s attorney moved to re- 
scind the order, and the defendant’s attorney objected ; Court 
allowed the motion, the order was drawn and put upon the 
minutes, reciting, moreover, that the bill had not really been 
amended under the first order; defendant excepted and as- 


signs error. 


W. C. Perkins, for plaintiff in error. 
Tucker & Beaux, for defendant in error. 
By the Court.—McDonatp, J. delivering the opinion. 


The order to amend the bill which was put on the min- 
utes, and which it was now proposed to rescind, was moved 
by complainant, and can be considered nothing more than 
leave to amend. After obtaining the order the complainant 
did not amend, and the bill of complaint remained as it 
was. 

The order to amend was no amendment, when moved by 
the party, at whose instance it was granted, for his own ben- 
efit, it was not compulsory. The bill was, in fact, not amend- 
ed. A billis amended by either striking out or inserting 
matter, or engrossing the bill anew, adding the new matters 
and so marking it as to distinguish it from the original mat- 
ter. Thisis the mode of amendmentin England. We fol- 
low it, except that we seldom engross the bill anew. There 
was no error allowing the order to amend to be rescinded, 
although that was not necessary to entitle the complainant to 
rely on the bill as it stood unamended. 


Judgment affirmed, 
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Joseru. T. SHELTON, et al,, plaintiffs in error, vs.. Joun,.B, 
Warieut, administrator of Mary M. SHetron,. deceased, 
defendant in error. 


An illegitimate child fully legitimated by an Act of the Legislature, passed by the 
procurement of the putative father, becomes his lawful child, and such child and 
his lawful children, upon the death of either, intestate, inheritfrom each other, 


Equity; from Taylor. Decision.on demurrer to bill, and 
demurrer to plea to bill, by Judge Lamar, April Term, 1858. 


This bill was filed by the children and heirs at law of Da- 
vid Shelton, deceased, against John B. Wright, administrator 
of Mary Martha Shelton, deceased. 

The bill alleges that. David Shelton, was the father of 
a girl child called Mary Martha Nix; that said child was 
born out of lawful wedlock; that she was recognized and 
elaimed by said David as his child, and that in 1854, he pro- 
cured an Act of the Legislature to be passed, changing her 
name from Nix to that.of Shelton, and fully legitimating her, 
and making her one of his heirs atlaw. That said David,in 
life, made a will by which, among other things, he bequeath- 
ed to said Mary Martha three thousand dollars; and after- 
wards said David departed this life,and said will was proven 
and recorded, and letters testamentary granted to E. H. Wor- 
rill, That afterwards the said Mary Martha died intestate, 
leaving next of kin, the complainants; that after her death, 
letters of administration were granted to Robert H. Dixon and 
John B. Wright, on her estate; that R. H. Dixon has since 
died, and that since his death the executor, Worrill, has paid 
over to the surviving administrator, the. three thousand .dol- 
lars by said will bequeathed to said Mary M., and that said 
sum is in the hands:of said administrator, to be divided be- 
tween hernext of kin; that said Mary M.:dying at the age of 
six years, owing no debts, the administrator has waived his 
right of delaying this suit twelve months after letters of ad- 
ministration granted him; and that they have requested said 
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administrator to distribute and pay to them the said sum. of 
three thousand dollars, and that he has refused so to do. The 
prayer of the bill is, to compel the administrator to pay to 
and account to them for this said sum. 


The defendant plead to the bill, that complainants had ne 
interest in the subject matter of the suit, for that they,’ nor, 
either of them, are the heirs at law of said Mary Martha; 
that said Mary Martha was the illegitimate. daughter of one 
Nancy Nix, who is still living, and that said Mary Martha, at 
the time of her death, had living a brother and sister, also 
illegitimate children of said Nancy Nix, and older than said 
Mary Martha, who are now living; that said Mary Martha 
was aged six years, and that after her birth, said David Shel- 
ton had a lawful wife then living, and had such wife many 
years before that time, and that complainants are the issue 
of said legal marriage, and that said Shelton and said Nancy 
Nix were never married ; that said Shelton left a valid will, 
disposing of his whole estate; that said Act of 1854, legiti- 
mating said Mary Martha, and changing her name, was not 
procured or assented to by said Mary Martha, or by her said 
mother, brother or sister, or either of them, and if valid, 
which is denied, does not determine or prescribe who shall 
be the heirs at law of said Mary Martha, but left the law in 
relation thereto, as it heretofore stood. 

Defendant also demurred to the bill because, 

lst. The complainants had no interest whatsoever in the 
suit. 

2d. Because said Act of 1854 does not constitute complain- 
ants, or either of them, the heirs at law of said Mary Mar- 
tha Shelten. 

2d. Because there is no equity in complainants’ bill; and 
moved the same be dismissed. | 


Complainants demurred to the plea of defendant ; and by 
agreement, the demurrer to the bill, and the demurrer to the 
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plea, were consolidated, to be heard and decided together 
and after argument, the Court decided, ordered and decreed, 
thatthe demurrer to the bill ,be sustained and the bill dis- 
missed, and further, that the demurrer to the plea be over- 
ruled; to which decisions, orders and decrees, complainants 
excepted, and on the same have assigned error. 








Smirx & Pov, for plaintiffs in error. 


A. F. Owen; Srusss & H111, for defendant in error. 


By the Court.-—McDonatp, J. delivering the opinion. 


The complainants in the bill are legitimate children of Da- 
vid Shelton, late of Talbot county, deceased, They claim to 
be heirs at law of Mary MarthaShelton, a daughter of the 
said David Shelton, born out of lawful wedlock, but fully le- 
gitimated and made the heir at law of the said David Shelton, 
and made capableof inheriting his property as though she 
had been born in lawful wedlock. Shelton, by his last will’ 
and testament, gave her a legacy of three thousand dollars. 
She survived him buta short time, and the complainauts are 
claiming of her administrator, that legacy, as her heirs at law. 
The defendant demurs to the bill, on the grounds, viz: 

Ist. Thatcomplainants show that they have no interest 
whatever in the subject matter of the suit. 

2d. Thatthe Act of 24th February, 1854, (the legitimating 
Act,) does not constitute the complainants, or either of them, 
heirs at law of the intestate. 

3d. Because there is no equity in the complainants’ bill. 

The defendant pleaded also to the bill, that the complain- 
ants are not the heirs at law of the intestate; but that, prior 
te the Act of legitimation of the said Mary Martha, she was 
the illegitimate daughter of Nancy Nix, and that, at the time 
of her death, she left agbrother and sister, illegitimate chil- 
dren of the said Nancy Nix; that thesaid Shelton, at and af- 
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ter the birth of the said Mary Martha, had a lawful wife 
then living, and had such wife many years before that time, 
and that complainants are the issue of that lawful marriage; 
that the legitimating Act was not procured or assented to by 
the said Mary Martha, her mother, or her brothers, and that 
the said Act, if valid, does not define, prescribe or determine 
who shall be the heirs at law of the said Mary Martha, but 
left the law in relation thereto, as it theretefore stood. 

The complainants demurred to the defendant’s plea, and 
the Court heard argument of both demurrers at the same 
time, and overruled the demurrer to the plea, but sustained 
the demurrer to the bill and dismissed the bill; and com- 
plainants except. 

The bill charges, that the Actof legitimation was procured 
to be passed by David Shelton. 

The rights of the complainants depend upon the construc- 
of the Act of legitimation ; and such Acts, I admit, must be 
eonstrued strictly, IfShelton had died intestate, what was 
to prevent this child from inheriting his estate, or a part of it, 
at least? The Act was procured to be passed by Shelton. The 
property washis, which it would have been entitled to inherit, 
if he had died intestate. There was no vested right to it in 
any one else, to make his or her consent necessary to the va- 
lidity of the Act. The will was made before the Act, but the 
property did not vest in the legatee until the death of the 
testator, which was after the Act was passed. The Act therefore, 
interfered with no vested right of the child. The moneyalone 
is in contest here; that was bequeathed by Shelton. If the 
Act had not been passed, he might have changed the phra- 
seology of the will in regard to the money, and might have 
given it to his own children, as he did the negroes, in theevent 
of the death of his child without children. He might have 
allowed it to stand to aid it in marriage. We cannot tell. 
So far as the act of legitimation affected rights of property 
coming from him, whether by descent or purchase, his con- 
sent was allthat was necessary to give it validity. Hehada 
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right to prescribe the condition on which any portion of his 
property should pass to it, whether it passed by his will, or 
by legislative Act, passed by his procurement. If the child 
were fully legitimated as his child, she became his legitimate 
child for all purposes, and the words added, which made her 
capable in law of inheriting his property, as if she had been 
born in lawful wedlock, gave strength and force to the enact- 
ment, and was notintended to, and did not limit, the effect 
ofthe previous comprehensive language. The child, then, 
was fully legitimated as the child of David Shelton. If she 
were his lawful child, she could not have been restricted in 
the enjoyment of all the rights and privileges of his children, 
born in lawful wedlock, and one of the rights and privileges 
of lawful children is, to inherit from each other. If one of 
the other children of Shelton had died intestate, and without 
issue, what was to hinder the legitimated: daughter from co- 
ming in as a legal distributee in the estate? If she would 
have had aright to come in and share the estates of others of 
his children, who had died, now that she is dead, they come 
in ‘and take her estate. 

If the illegitimate had been entitled to an estate independ- 
ent of that derived from Shelton, and one that he could not 
acquire without the consent of the child, and Shelton had an 
Act of legitimation passed, the effect of which would have 
been to take the property out of its legal course of inheritance, 
and to transfer it, on her death, to himself or his family, a 
question might arise, if that were not a case in which a Court 
_ of Chancery would relieve, against the effect of the Act.. It 
would be one of the kind of private Acts, operating as acon- 
veyance, against which a Court of Chancery in England 
would relieve. But that is not the question here. Thechild 
is fully legitimated as his child, is made his lawful child. 
It requires no liberal construction of the Act to determine 
. this, Itis the words of the Act. The Act of legitimation 
being an Act fully legitimating her, would operate on all the 
property, I apprehend, of the legitimated child, no matter 
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whence derived or how acquired. If not, there would be no 
necessity for the interposition of a Court of Chancery to re- 
lieve against its effect on any part of the child’s property. 

We think that, by the Act of legitimation, the daughter, 
Mary Martha, became fully legitimated as the lawful child 
of David Shelton, and that on its death the complainants be- 
came entitled to the property, under the statute of distribu- 
tions. 

Judgment reversed. 





Jacos Strauss, plaintiff in error, vs. Watpo, Barry & Co., 
defendants in error. 


A. gives two promissory notes to B.; B. sues A. and C, as partners; C. pleads un- 
der oath that at the time said notes were given, he was not the partner of A. 

Held, that this plea put upon B. the necessity of showing by proof that A. had aa- 
thority to bind C. 


Assumpsit,in Decatur Superior Court. Tried before Judge 
Auten, April Term, 1858. 


Waldo, Barry & Co. brought suit on two notes against Da- 
vid Strauss and Jacob Strauss, which notes were signed by 
David Strauss only, and alleged that they were partners, do- 
ing business under the name and style of David Strauss, 

Defendant, Jacob Strauss, pleaded non est factum, and that 
he was not a partner of the firm of D. Strauss, as alleged, at 
the time the notes were made. 

On motion of plaintiffs’ counsel, the Court ordered both 
pleas to be stricken, the first on the ground that defendant 
could not plead non est factum when he is charged as one 


VOL, XxvV.—41 
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of several copartners ; secondly, that the plea i in bar, as filed 
by defendant, was insufficient, in this, that it did not suffi- 


ciently deny the partnership as alleged in plaintiffs’ decla- 
ration. . 

Defendant’s counsel excepted to this ruling of the Court. 

Defendant’s second plea was in these words: “And for 
further plea, defendant says actio non, because he says, that 
at the time the said two notes, the foundation of plaintiffs’ 
action, were made, he was not a partner of the firm of D, 
Strauss.” Verified. 

Upon the exception defendant’s counsel assign error. 


Law & Sims, for plaintiff in error. 


R. F. Lyon, for defendants in error. 


By the Court.—Lumrxty, J. delivering the opinion. 


On two notes given by David Strauss alone, the payees 
sue, and seek tocharge Jacob Strauss as a partner. Jacob 
Strauss put in the plea of non est factum. It was demurred 
to, and ordered to be stricken out by the Court, upon the au- 
thority of Collier and others vs. Cross and another, (20 Ga. 
Rep.'1,) and this case certainly sustains the Court in its de- 
cision. 

I was not present when Collier and Cross was adjudica- 
ted. Of course, I shall bow to that decision, as to all others 
made by this Court, as law. 

The defendant, Jacob Strauss, further pleaded, that at the 
time these notes were given by David Strauss, and upon 
which he is sought to be made liable, he was not a partner 
of the firm of David Strauss. And this plea is: verified. 
This plea also was stricken out upon demurrer, as not being 
sufficiently full. 

We differ from the Circuit Court upon this latter point. 
If Jacob Strauss was not a partner of David Strauss, at the 
time these notes were given, prima facie at least, David 
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Strauss had not power to bind him, by giving a partnership 
note. If there was any agency, or any other special reason, 
why Jacob Strauss ought to be bound, that could be proven 
under a replication to this plea. The plea, we think, was 
sufficient to put the plaintiffs upon proof of the partnership. 

It is strongly laid down in Story on Partnerships, that 
even without this plea, where the partner, as in this case, 
does not sign § Co., he is deemed to have only contracted for 
his own private affairs,and does not bind his partners, unless 
the creditor shows by other proof, that the individual thus 
signing, contracted on account of the partnership affairs. 
Story on Partnerships, sec. 106 and note 2, and sec. 109 and 
nole 2. 

Perhaps the judiciary Act of 1799, requiring the defendant 
to deny the notes on oath, has made the plea put in, in this 
case, necessary. Still, it is undoubtedly full enough to re- 
quire proof of the firm by the plaintiffs, 


Judgment reversed. 





D. A. Jounson & Co., plaintiffs in error, vs. Mecuanics & Sa- 
vines Banx, defendant in error. 


Where A. obtains advances from a bank to buy cotton, and it is understood that pay- 
ment is to be made by giving drafts on the cotton, on the factors to whom’ it was 
to be forwarded: 

Hild, that the factors having failed, a tender of drafts upon said house, is no dis- 
charge of the original liability. 


Complaint and bail, in Muscogee Superior Court. Tried- 
before Judge Butt, May Term, 1858. 
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D. A. Johnson, of the firm of D. A. Johnson & Co., drew 
from the agency of the Mechanics and Savings Bank, at Co- 
lumbus, at one time $910 17, and at another time $1,000 
He had no funds in said agency, but the money was paid to 
him on the faith of a letter of credit from Hardwick & Cook, 
of Savannah, and the understanding that D. A. Johnson & Co. 
would give a draft on said Hardwick & Cook, for the whole 
amount. Before the draft was drawn, plaintiff and defend- 
ant had notice that said firm of Hardwick & Cook had failed, 
and were insolvent. Plaintiff then demanded of defendant 
the money advanced, or the cotton, which defendant refused, 
but offered to give the plaintiff a bill on Hardwick & Cook, 
with knowledge of their insolvency. At the time the money 
was advanced, defendants were to invest the same in cotton, 
and ship it to Hardwick & Cook, and draw a bill on them for 
the advance; anda few days after said D. A. Johnson received 
said money, and after notice of the failure and insolvency of 
said Hardwick & Cook, said D. A. Johnson & Co. tendered 
the plaintiffs a billon Hardwick & Cook, for the amount so 
advanced to them. 

It was agreed that the Court might decide, from these facts, 
whether plaintiff was entitled torecover of defendants; where- 
upon, the Court decided that the plaintiff was entitled to a 
recovery. To which decision defendant’s counsel excepted, 
and now assigns the same as error. 








We L.zorn, Jounson & Sxoan, for plaintiffs in error. 


Jones & Jones, for defendant in error. 
By the Court.—Lumrxin, J, delivering the opinion. 


The Johnsous came to Columbus, with a letter of credit 
from Hardwick & Cook, of Savannah, to the agency of the 
Savannah Savings Bank, at Columbus, to furnish funds to 
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enable the Johnsons to buy cotton, On the 15th and 16th 
ef December, 1856, the Johnsons borrowed $1,910 17, and 
it was understood that, according to their habit of doing bu- 
siness, they were to forward the cotton, which they bought 
with the money thus advanced, to Savannah, and draw on 
it at thirty days, to pay the bank. 

On the 17th of the month, the day after the last cash was 
drawn, both the bank and the Johnsons had notice of the 
failure of Hardwick & Cook. The bank immediately called 
upon the Johnsons torefund the money just loaned, or to give 
the bank the control of the cotton. They refused to do ei- 
ther; but offered to give a draft on Hardwick & Cook, at 
thirty days, without showing, or even pretending, that the 
eotton purchased with the plaintiffs money, had been for- 
warded to Savannah. It does not appear that it ever was 
sent, The probability from the proofis, it never was. 

The plaintiff sued forthwith, to recover the cash advanced 
to the Johnsons. 

It cannot be seriously insisted, thatthe offer to give a draft 
upon an insolvent house, was payment of the defendants in- 
debtedness. The bank never agreed to accept adraft as pay- 
ment, or extinguishment of theirdemand, It was but a securi- 
ty, at best, for the original indebtedness. And they might de- 
eline taking it, if they considered it unavailable, which they 
did; and hold the parties bound upon their original liability. 

And then the defendant not having shown that they had 
forwarded the cotton to Hardwick & Cook, what means were 
provided for the payment of the draft, which they offered 
to give? 

Suppose certain bank bills had been mentioned as the cur- 
rency, in which thisloan might be paid, and the bank had 
failed, and the defendant had then offered to procure the bills 
and discharge the debt? This attempt is equally as reason- 
able. For in this case, he still retained the cotton, the only 
resource for raising the funds, and yet it is gravely proposed 
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to settle with the creditor, who supplied the means to buy the 
cotton, by giving him a draft on an insolvent house! 





Judgment affirmed. 


Joun Inwin, plaintiff in error, vs. James McKee, defendant 
in error, 


{1.] Too late ta object to process after party has appeared, confessed judgment, 
and. entered an appeal. 

[2.], A Sheriff has no authority to collect money from a defendant who is sued, 
until he is commanded by an execution to levy it of his property. 


Complaint and appeal, from Stewart county. ‘Tried be- 
fore Judge Kippoo, April Term, 1858. 


This was a suit on a note, and on the appeal the defend- 
ant moved to dismiss it, on the ground, that the process to 
the declaration was made returnable to the April Term, 1857, 
of the Superior Court, when it appeared that the said appeal 
was made from the October Term, 1856, of said Court. 

The process to said declaration bore date April 1st, 1856, 
and required the defendant to appear al said Court, to be 
held on the third Monday in April next. 

Which motion was refused by the Court, and to which 
defendant’s counsel excepted. 

The defendant pleaded that by his agent, John M. Scott, 
he made a tender to and offered to pay Russell, attorney for 
plaintiff, $1,110 41 to be credited on the note sued on, Sth 
March, 1856, which Russell refused. 

Plaintiff gave in evidence the note sued on for $1060, due 
ist March, 1855. 
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Defendant introduced Scott who testified he; was Sheriff.in 
1855; that in October of that year, defendant paid him the 
principal and interest then due on the note sued on. Wit- 
ness immediately wrote to plaintiff’s attorneys,, that he had 
collected said money, and it was subject to their. erders. 
Heard nothing from them until March following, when they 
called upon him for the money, and he was willing to give 
them the money he had received, if they would give up the 
note, which was refused—they requiring interest on the 
amount from the time he received it until then. Witness 
refused to pay interest. He then proposed to pay. over the 
amount in his hands, and let the parties contend for the in- 
terest, which was refused, and that he had paid the same 
over to Tucker & Beall, under orders from the defendant, 
and that the same was not deposited in Court as he knew. 


The Court charged the jury, that Scott. had. no right as 
Sheriff to collect the money when he did, the case not hav- 


ing gone into judgment, that the plaintiff was entitled to in- 
terest up to date, and that the offer of Scott to. Russell was 
not a tender. 

To which charge defendant excepted, and on these excep- 
tions assigns error. 


Tucker & Bratt, for plaintiff in error. 
Joun F, Crarxe, for defendant in error. 


By the Court.—McDonatp, J. delivering the opinion. 


[1.] The process was amendable by law. The plaintiff 
in error employed counsel to defend the cause, who confess- 
ed judgment and entered an appeal, and on the appeal trial, 
he moved to dismiss the cause, on account of a defect in the™ 
process. The process was amendable by statute; butif it had 
not been, it had the effect of all process, for the defendant 
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appeared and defended. It is not like the case of Wheeler 
wa The State, 21 Ga. Rep. 153. That was the case of a 
contract and the Court only construed the contract. A con- 
tract is not amendable except by the parties themselves or 
with their consent. 

[{2.] The defendant paid the money due on the note to the 
Sheriff during the pendency of a previous suit instituted on 
the same note in the Inferior Court. The Sheriff has no au- 
thority to receive or collect money from the defendant, in 
virtue of his office of Sheriff, until he has in his hand an 
execution commanding him to levy it of the property of the 
defendant. A payment therefore, to him as Sheriff prior to 
his having this authority is no payment. Heis not the agent 
of the plaintiff to collect it, and his having collected or re- 
ceived the money, and his notification thereof to the plain- 
tiff, or his attorney, imposes no obligation on the plaintiff to 
incur the expense of sending for it, or to risk its transmis- 
sion by mail. The plaintiff in error controlled the money, 
withdrew it from the hands of the Sheriff, and directed him 
to deliver it to his own attorneys. The charge of the Court 
to the jury was in accordance with our view of the law, and 
the judgment must be therefore affirmed. 








Judgment affirmed. 





Tromas J. Hanp and Hamtiin Cook, lessors, plaintiffs in 
error, vs. Jonn McKinney, defendant in error. 


A deed made in 1822, and recorded May 1836, will take precedence of a deed 
made and recorded December 1837. 

A. sells and conveys a tract of land to B. in 1822. The grant does not issue 
till 1831. The deed is recorded May 1836. Held, That this deed will hold 
agtinst a Sheriff’s deed to the same property, made and recorded in Decem- 
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ber, 1837. And that the purchase money having been paid by B., he has 
something more than a complete equitable title; and that under the statute 
of uses, he has a complete title, both for the purposes of prosecution and 
deferfte. 


Ejectment, from Baker county. Tried before Judge ALLEN, 
May Term, 1858. 


This was a suit in ejectment for lot of land No. 243, in 
the eighth district of Baker county, by John Doe, upon the 
demises of Thomas J. Hand and Hamlin Cook, against 
Richard Roe, casual ejector, and John McKinney, tenant in 
possession. 


The case was tried, and the jury found for the plaintiff, 
and defendant by his counsel, moved the Court fora new 
trial upon the following grounds: 

ist. That the jury found contrary to evidence. 

2d. That the jury found contrary to law. 

3d. That the jury found contrary to the charge of the 


Court. 
4th That the jury found contrary to evidence and the 


charge of the Court. 
The Court granted the motion for a new trial and plain- 


tiff excepted. 


The facts of this case will be found sufficiently stated in 
the opinion pronounced by the Court. 


Vason & Davis; SLaventer & Exy, for plaintiffs in error. 


Warren & Warren; Lyon & Inwin, contra. 


By the Court—Lumrxin, J. delivering the opinion. 


This was an action of ejectment to recover lot No. 243, in 
the eighth district of Baker county. On the trial, the title 
as disclosed by the evidence, stood thus: The land was 
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deeded by Luke Johnson, the drawer, to Humphrey Rowell, 
the 9th day of September, 1822; the grant did not issue till 
the 17th day of October, 1831. The deed from Johason to 
Rowell, was recorded May 28th, 1836; on the 5th December, 
1837, this lot of land was sold by the Sheriff, as the proper- 
ty of Luke Johnson, and bought by James Chance, to whom 
a deed was made and recorded nine days thereafter, to-wit : 
en the 14th day of December, 1837. ‘There is a regular chain 
.of title from Chance to the defendant. Who is entitled to the 
land? There is no dispute as to the facts. The parties 
Stand, each upon their legal rights, The jury found for the 
plaintiff, and the Court granted a new trial. Was the de- 
fendant entitled to a new trial ? 
_ Thecase does not fall strictly under the Act of 1837, ex- 
cept that under the first section of that Act, the deed from 
Johnson to Rowell was authorized to be read in evidence on 
the trial, upon the fact of registration, without further proof 
of execution. The Act of 1837, gives a priority to junior 
conveyances recorded within time, against an older deed un- 
recorded at the time the younger was executed, unless the 
second purchaser had notice. But the deed from Johnsen 
to Rowell, as we have already seen, was recorded some eigh- 
teen months before the second deed was made. We repeat, 
therefore, that had these deeds been executed before the Act 
of 1837 was passed, the case would not fall within the letter 
of that Act. It has to be deeided upon the law, as it stood 
prior to the enactment of 1837. 
The Provincial Act of 1755, (Cobb 159,) did give a prefer- 
‘ence to younger deeds over older, where the former was 
recorded in time and the latter was not. But that was when 
deeds were recorded in the Register’s office. 

The Act of 1785, directing deeds to be recorded in the 
Clerk’s office of the respective counties, is wholly silent up- 
on this subject. 

Our recollection of the decisions is, that notwithstanding 
the older deed was not recorded within twelve months, still 
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if recorded before the second deed was made, it was consid- 
ered notice to the junior purchaser, and this would seem to 
be in conformity with the whole reason and spirit of our 
Registry Acts. Why should not notice by registration in 
such a case, be as efficacious as in any other? When does 
the purchaser search the records to ascertain the condition 
of land he is about to buy. Not at some remote point back, 
but he makes the examination at the time he is negotiating, 
and if the older deed be on record then, why should he not 
be chargeable with notice? 

If A. sells and conveys land to B. and subsequently exe- 
cutes deeds to any number of persons, to the same land, 
still if B’s deed is recorded within twelve months, he will 
hold under our Registry Acts, against all the rest, although 
his deed was unrecorded at the time they respectively bought. 
And yet, under this decision, no such fraud can be perpetra- 
ted. . In other. words, vendees under this decision are much 
better protected in the cases to which it applies, than they 
are under the law, as it now stands, The law needs amend- 
ment, both as it respects deeds and mortgages, The first re- 
corded should hold, irrespective of their dates. 

In this case, the deed from Johnson to Rowell, was record- 
ed eighteen months before the Sherift’s sale. _ If registration 
ever is available as notice, it would seem, that it should be in 
this case, 

And this construction is in accordance. with the spirit of 
Act of 1837. (Cobb 175) This Act gives. precedence toa 
junior deed, against an unrecorded older conveyance... The 
implication is irresistible, that if the older deed be recorded 
at the time the second deed is made, the second purchaser 
takes nothing. We held in the case of May.against Helms, 
decided at this Term, as we had done already in previous 
cases, that ejectment might be maintained under a title, 
which amounts to a complete equity. .In this case, when 
Rowell took a deed to the land and paid the purchase mo- 
ney, his equity was complete, and when the grant subse- 


¢ 
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quently issued, under the statute of uses, his title was some- 
thing more than a mere equity. ‘Indeed it should be deem- 
ed a legal title, both for the purposes of prosecution and de- 
fence. 

[t only remains to say, that our opinion is, that the Court 


erted in granting a new trial, 
Judgment reversed. 





B. 0. Kzaron, plaintiff in error, vs. H. A. Scorr, defend- 
ant error. 


A father’s will contained these words: “All the property hereby given to my 
daughters, is given to their sole and separate use, not subject to the debts or 
contracts of their husbands.” 

Hold, That these words restricted the power of alienation in a daughter, so far 
as to prevent her from mortgaging the property, to secure a note of hers, giv- 
en fer a debt of her husband’s. 


Illegality, from Dougherty county. Tried before Judge 
ALLEN, May Term, 1858. 


Henry A. Scott as trustee for Virginia A. Scott, and the 
said Virginia A. Scott, made a note for the sum of $5,951 
25-100, which was endorsed by said Henry A. Scott to Ben). 
O. Keaton, and the said Henry A. for himself and as trus- 
tee for Virginia A. Scott, and the said Virginia A. Scott, made 
and delivered to said Keaton a mortgage on eight negroes, 
to secure the payment of said note; these negroes had been 
given to the said Virginia, for her sole and separate use, by 
her father, then of the State of Alabama. 

After maturity, Keaton foreclosed the mortgage, and levied 
on the negroes, and an affidavit of illegality was interposed, 

On the trial, the foregoing facts appeared, and plaintiff 
slosed his case. 
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Defendant then read to the jury the answers of Keaton to 
interrogatories, sued out in the cause, to which plaintiff ob- 
jected, on the ground that Keaton was in Court and should 
be examined as other witnesses, viva voce. The Court over- 
ruled the objection and counsel for plaintiff excepted. 

Defendant also, read in evidence two notes, signed John 
Scott, and endorsed Henry A. Scott, made payable to Henry 
A. Scott or bearer, ene for $1,000, and one for $6,500 with 
the credits thereon, which when subtracted from the notes 
at the date of the mortgage, would make the amount of the 
note intended to be secured by it. 

Defendant also, read in evidence the will of John Lester, 
the father of Virginia A. Scott, the thirteenth and part of 
the fourteenth items of which are as follows: 

“T give and bequeath to my daughter Virginia Ann Lester, 
to her sole and separate use and benefit, a negro womam 
Charlott, about thirty-one years old, and her four children, 
Mary, Jim, Zue and Fort; also George, (called Mobby George,) 
about eighteen years old, Jack about twenty-one years old, 
Jane about fifteen years old, and the increase of said female 
slaves, It being the true intent and meaning of this my 
last will and testament that all property hereby given to my 
daughters, is given to their sole and separate use, not subject 
to the debts or contracts of their present or any future hus- 
band :” 

The negroes conveyed by mortgage were identified as be- 
ing the same contained in the will. 

Defendant closed. 


Plaintiff in reply, offered in evidence a mortgage executed 
by Henry A. Scott to Keaton, with an assignment thereon 
by the plaintiff Keaton to Henry A. Scott, as trustee for his 
wife, Virginia A. Scott, and an entry of the money paid to 
the said trustee $6,500; and a ratification and confirmation 
of the Act of the trustee by the said Virginia A. Scott; also, 
a receipt on the said mortgage to William Cheever, for his 
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two notes of $2,500 each, given for the purchase money, o 
lands mentioned in said mortgage, the notes to be applied to- 
the mortgage and accounted for to the trust estate of Virginia 
Scott. $3,600 of said: notes was for the land mentioned in 
the mortgage, and $1,360 for stock belonging to the ti ust es- 
tate of the said Virginia. This receipt was signed by Henry 
A, Scott as trustee. 

Plaintiff also offered in evidence the petition of Virginia 
Scott, asking for a: trustee to receive and protect the personal 
property and money coming to her from her father’s estate, 
and the order of the Court appointing the said Henry A. 


Scott, as such trustee. 


The counsel for defendant objected to said mortgage with 
the entries thereon, and the order of the Court appointing 
the trustee being read in evidence, on the ground that the 
will created a separate estate in Virginia Scott, “not subject 
to the debts or contracts of her husband,” and that these 
words were a restraint upon alienation, and that she or the 
trustee or either of them, could not mortgage or encumber it 
for the husband’s debts, with or without valuable considera- 


tion to the trust estate. 
The Court sustained the objection and counsel for plain- 


tiff excepted. 


The case was submitted to the jury, and counsel for plain- 
tiff requested the Court to charge the jury: 

1st. That a married woman, so far as regards her rights to 
dispose of her separate estate, is a feme sole, except so far as 
she is restrained by the provisions of the instrument creating 


the’ separate estate. That the words “not subject to the 


debts or contracts of her present or any future husband,” 
were not intended by the testator as a restraint upon the pow- 
er of alienation in this case, but more fully to unfold the de- 


sign of the testator to create a separate estate, 
2d. That these words in the will of John Lester, do not 
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disable the wife by her trustee, and her own consent and’ 
ratification appearing, from charging her separate estate’ for 
the payment of a debt of her husband for a fair and full 
consideration. 

$d. That it is not usury to purchase a promissory note 
founded upon a sufficient—valuable consideration between 
- the parties, and not tainted with usury in its inception, at a 
discount greater than the legal rate of interest. 

All of which requests except the first clause of the first 
request, the Court refused to give in charge, but charged the 
contrary to be the law, and counsel for plaintiff excepted, 
and on these several exceptions assigns error. 


Hines & Hosss; Strozier & SiaveuTeER, for plaintiff in 
error. 


Vason & Davis; and R. F. Lyon, for defendant in error. 
By the Court.—Bennine, J, delivering the opinion. 


The language of the will is, ‘that all the property hereby’ 
given to my daughters, is given to their sole and separate 
use, not subject to the debts or contracts of their present or 
any future husbands,” 

Words similar to the latter of these words, namely, to the’ 
words, “ not subject to the debts or contracts of their present, 
or any future husbands,” have been held, in two cases, by 
this Court, to impose a restriction to some extent upon the 
wife’s power of ulienation, viz: to the extent of preventing 
her from alienating, or binding the separate property, for her 
husband’s debts; one of these, was a case decided at Savan- 
nah, January Term, 1858 ; the other, the case of Johnson vs. 
, decided at Macon, January Term, 1858. 

Such words seem to manifest a clear purpose in the donor, 
that the property is not to go in payment of the husband’s 
debts. But it would goin payment of those debts, if the 
wife could take it, and with it, pay the debts. The words 
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‘therefore, seem to manifest a clear purpose, that she is not to 
have the power to do this ? 

This is the view which this Court has taken of such words, 
The will in this case, however, was made in Alabama; and 
it is insisted, that the will is to be read by the law of Alaba- 
ma, and that the Courts of Alabama, take a different view of 
such words. But we do not find that they do. The two 
cases cited to show that they do, (17 4a. R. 617. Do. 797.) 
fail to show it. They were cases containing no such: words, 
but merely words creating a separate estate in the wife. 

We think, then, that the words in this case, were such as 
to deprive Mrs. Scott of the power of mortgaging the proper- 
ty, for the purpose of paying off the debts of her husband, 
The effect of the mortgage and the note it secured, was to 
pay off the debt of the husband, so far as the holder of it, 
Keaton, was concerned, though not so far as Mrs, Scott 
herself was concerned, for the debt was transferred to her. 
But paying it off, so far as Keaton was concerned, was 
enough; a payment of that sort was one of the very things 
intended to be guarded against. Besides, at bottom, no pay- 
ment she could make would be more than that. Suppose 
the notes had not been transferred to Mrs. Scott, but had 
been receipted in full, and extinguished, still, she would 
have had the right to recover the amount of the notes out of 
her husband, merely by suing him for so much money paid 
to his use. And in every case in which, the separate proper- 
ty went to pay the husband’s debts, an action of this sort 
would result to the wife. To say, therefore, that the words, 
did not mean to prohibit any payment of the husband’s 
debts, which should leave to the wife a right of action for 
reimbursement, against the husband, would be to say, that 
they were to have little if any, practical effect. 

Consequently, we think the mortgage void. 

If the mortgage was void, the introduction of the evidence 
going to show the consideration on which it was founded, 
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would have been useless. So, we think, that the Court was 
right in excluding that evidence. 
The other exceptions were waived. 


Judgment affirmed. 





Epmunp H. Wonrai.t, executor of David Shelton, plaintiff 
in error, vs. Joun B. Waicut,adm’r. of Mary Martha Shel- 
ton, deceased, defendant in error. . 


A will containing a limitation over after a failure of issue, made before the 
passing of the Act of 1854, prescribing a rule for the interpretation of such 
words, but the testator dying after the passing of the Act, shall be interpreted 
as directed by that Act, 


Equity, from Talbot county. Decision on demurrer by 
Judge Lamar, March Term, 1868. 


John B. Wright, administrator of Mary Martha Shelton, 
deceased, filed his bill against Edmund H. Worrill, executor 
of David'Shelton, deceased, alleging that David Shelton died 
leaving a will, which was duly proved and recorded; and 
that E. H. Worrill, executor therein named, took upon him- 
self the execution of the same; that by said will said Shel- 
ton gave and bequeathed to Mary Martha Shelton the fol- 
lowing negro slaves, to-wit: Mary,a woman, and her chil- 
dren, viz: Fanny, Cherry, Julia, Cornelia and Louis; also 
Edmund, Virginia, Jim, Patterson, Davy, Emily, Ellick and 
Mary, together with the sum of $3000 00 in money, as spe- 
cific legacies, to be her own right and property absolutely 
and unconditionally; that said Mary survived the said Da- 
vid, and afterwards, in 1855, she died intestate; that said 
executor, since the death of said David, has hired out annu- 
VOL. Xxv.—42. 
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ally said negroes and received therefrom large sums of mo- 

ney ; that said executor has paid all the debts of said estate, 
and has still sufficient in his hands to pay off all the lega- 
cies given by said will; that during the life of said Mary 
Martha, he did not pay over to her the said legacy or any 
portion of it, nor has he since her death paid over the same, 
or any portion te complainant, but has failed and refused so 
to de, on the ground, that said legacy reverted on the death 
of complainant’s intestate; whereas complainant denies the 
same and charges that the said legacy vested absolutely in 
said Mary Martha on the death of said David; and that he 

ought to receive the same in his capacity of administrator. 

The prayer of the bill is that the executor be made to ac- 
count for and deliver up the negroes, and money, &e. 

The parts of the will upon which the bill is based, are in 
the following language: 

“JT hereby give and bequeath to my natural daughter 
Mary Martha Shelton, the following negro slaves, to-wit:’” 
(same as are named in the bill.) 

After directing the balance of his negroes to be divided in- 
to four equal parts, and providing specifically for his wife 
during life or widowhood, he goes on to say in the will: 

“ All the rest and residue of my estate, real and personal, 
whatsoever and wheresoever, of what nature, kind and qual- 
ity soever, the same may be and not herein given and dis- 
posed of (except asmall double barreled shot gun, which I 
hereby give my daughter Sarah) I wish to be sold by my ex- 
ecutor hereinafter named, either at public or private sale, as 
to him may seem best; and of the monies arising from the 
sale of the same, I hereby direct and empower my executor 
hereinafter named to pay to my said natural daughter Mary 
Martha Shalton the sum of three thousand dollars. * * 

“ And should my natural daughter Mary Martha die with- 
out issue also, the negroes herein given to her are to return 
back to my estate, and be divided between my heirs at 
law. * ° ¥ * And the negroes and money 
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herein by me given to my said natural daughter Mary Mar- 
tha, are for her sole and separate use, benefit and enjoy- 
ment.” 

“And to my friend Edmund H. Worrill I commit the 
management of her property, the-care of her education and 
the guardianship of her person; and should he die before 
executing this trust, then to my friend Alexander R. Leonard 
I commit the guardianship of the person and property of my 
said natural daughter, with the request that he will take 
good care of her property, treat her kindly, watch over her 
welfare, and see that she is properly educated.” 

“And should any of the negroes I have herein given to 
my said natural daughter die, or become valueless from any 
cause or casualty, my executor hereinafter named is hereby 
authorized and fully empowered, in the place of such to put 
other negroes of like value, as near as the same can be as- 
certained,”’ 

Defendant demurred to the bill for want of equity, and 
moved to be dismissed from other or further answer to the 
same; which the Court overruled. Whereupon defendant 
excepted, ahd assigns the same as error. 


Wo. Dovenerty ; Smit & Pov, for plaintiff in error. 


A. F, Owen; Srusss & Hr11, for defendant in error. 


By the Court.—McDona tn, J. delivering the opinion. 


The principal question presented in this record is, wheth- 
er the provision in the will, that on the death of the natural 
daughter of the testator without issue, the negroes given to 
her in the will, are to return to the estate of the testator, to 
be divided among his heirs at law, is a legal provision. 

It is unnecessary te go into the enquiry whether the terms 
of the will declaring a reversion of the negroes to testator’s 
estate in the contingencies mentioned, would create an estate 
fail, if used in a will of lands in England, for the purpose of 
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ascertaining whether the limitation over to the heirs at law 
of testator is void, under the statute of this State. The Act 
of 17th February, 1854, settles that. The gift over is good 
under that Act, the legal import of the terms used being now 
a definite failure of issue. 

It is argued that the Act referred to was passed after the 
will was made, which bequeathed the property to the intes- 
tate of plaintiff in the Court below, and that that Act 
does not change the rule of construction in regard to wills 
already made. A will cannot take effect until the death of 
the testator. It is, in fact, no will before. It passes and 
vests no right prior to the death. Such is not the case with 
other instruments made and executed for a consideration ; 
they always pass an interest of some sort, and those instru- 
ments, whatever they may be, are irrevocable, except with 
the consent of the partiesto them. A will may be made and 
signed with all the formalities required by the law, and it 
may be then delivered over to one of the persons named_as 
a legatee therein, and yet it passes no right, and is not bind- 
ing upon the person who makes it, he being still in life. He 
may change or annul it at his pleasure. The Legislature 
no doubt, intended to change a legal rule of construction im- 
mediately, when the change could not interfere with vested 
rights. The old rule it considered as, in many cases, disap- 
pointing the intention of testators and others, limiting over 
estates, when no corresponding public advantage was gained 
by itsenforcement. Whether they took a correct view of the 
subject cannot be determined but by the practical operation 
of the new rule. But in construing the Act we must have 
respect to the object of the Legislature. Mr. Dwarris quotes 
a valuable rule from a distinguished author on this subject, 
who says that “that must be the truest exposition of a law, 
which best harmonizes with its design, its objects and its 
general structure.” 

To give this Act the interpretation, that the rule, which it 
prescribes, should apply to wills and other instruments, 











MACON, JUNE TERM, 1858. 661 
Worrill, ex’or., vs. Wright, adm’r. 


which could have no effect whatever in passing a right from 
one person and vesting it in another, (although signed and 
delivered before the Act) prior to the passing of the Act, 
would seem to harmonize best with its design and object. 
Indeed, transpose half a dozen words, and wewould have, 
perhaps, a correct reading of the statute, and one that would 
harmonize with the Legislative intention. Let it be read 
thus: “That after the passage of this Act, all wills, testa- 
ments and other instruments made and executed, by which 
property, either real or personal, is limited over, so as to vest 
in some other person, &c.” 

The words “made and executed” would not refer to the 
time of the passing of the Act, but to the substance. of the 
will or instrument; that if it should be so made and execu- 
ted as to limit over property, real or personal, so as to vest 
in some other person, &c.; and the words “ after the passage 
of the Act,” would refer to the time at which the new rule 
of construction would go into effect, viz. immediately. 

But allowing the words to remain as the Legislature has 
placed them, and we think it cannot apply to wills made by 
testators who died after the passing of the Act. 

This cause was argued before this Court exclusively on 
the claim set up by the complainants to the negroes and 
their hire, without reference to the legacy of three thousand 
dollars, and upon that view, excluding the pecuniary legacy 
from our consideration, we reverse the judgment of the Court 


‘below. 








Judgment reversed 
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James Cuance, defendant in error, vs. Henny SumMERFoRD, 
defendant in error. 


[1.] Record ofa cause between other parties admitted to prove that there was a judg- 
ment. 

[2.] Evidence admissible to prove that such judgment was paid, and by whom it 
was paid. 

[3.] Note sued on no part of the record of the judgment obtained thereon; and if a 

. copy be admitted in evidence without objection, itmay be considered by the jury. 


Assumpsit, from Baker county. Tried before Judge At- 
LEN, May Term, 1858, 


Chance made his note, which B. N. Scott and Henry Sum- 
merfoerd endorsed to the Central Bank of Georgia. After 
the maturity of the note, the same was sued to judgment in 
Houston county, and execution issued thereon. 

Henry Summerford paid off the fi. fa. It appears, from 


the record, that Chance having removed from the county of 
Houston, was not served with the writ. 

Summerford sued Chance on the debt after he obtained 
control of the f..fa.,and tendered in evidence on the trial the 
transcript of the record of the suit and execution against him 
from the county of Houston, and therein the evidence of 
payment of the fi. fa. by him; and defendant’s counsel ob- 
jected to its admission. Which objection the Court over- 
ruled, and defendant excepted. 

Plaintiff proposed to read the answers of Watren and Sum- 
merford to interrogatories, proving the transfer, after the pay- 
ment of the execution, to Summerford, the plaintiff. Defen- 
dant’s counsel objected to their answers being read, which 
objection the Court overruled, and defendant again excepted. 
The answers were read, 

Plaintiff here closed his case, and the defendant moved 
the Court for a non-suit on the grounds taken in the rule ni- 
si for a new trial; which motion was refused. . 

The jury found in favor of the plaintiff. 
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And defendant moved the Court fora new trial on all'the 
points taken by defendant, as above stated and overruled, 
and also on the grounds that the verdict of the jury was-con- 
trary to law, and that the verdict of the jury was contrary to 
the evidence; which the Court overruled. 

Whereupon defendant excepted, and assigns the same as 
error. 








P. J. Srrozimr, for plaintiff in error. 


R. F. Lyon, for defendant in error. 
By the Court.—McDowna np, J. delivering the opinion. 


[1.] The exemplification of the case in favor of the Cen- 
tral Bank against the endorsers of the plaintiff in error was 
admissible for the purpose of proving the recovery of the 
debt against them by the bank, and the evidence of Warren 
and Summerford was admissible to prove the payment of the 
money by the defendant inerror. 1 Greenleq’s Ev., secs. 
538, 539. 

[2.] The counsel for plaintiff in error moved for a non- 
suit on the grounds taken above, and overruled by the Court, 
and to the refusal of the Court to award it he excepted. 
Having sustained the decision of the Court below in admit- 
ting the above stated evidence, it follows that it must be sus- 
tained in refusing a non-suit; and of course, so far as the 
motion for a new trial is based on allegations of error in the 
Court for overruling exceptions to the testimony and refusing 
the motion to non-suit the plaintiff, the judgment. of the 
Court below must be affirmed. 

[3.] The grounds that the verdict was contrary to law, and 
that it was contrary to the evidence, must be overruled also, 
There are two copies of the note sued on by the Central 
Bank, sent up in the record. One of these copies has the 
names of the endorsers, and the other has not. They are 
properly, no part of the record in the Central Bank case, and 
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if they had been objected to as inadmissible, they must or 
ought to have been rejected, whether they were incorporated 
in the exemplification or not. If the original note had been 
offered, it ought to have been admitted upon proof, or with- 
out proof if not objected to for want of it. The copy seems’ 
to have been admitted without requiring the party to account 

for the original, or to make proof of its authenticity. This 
evidence was before the jury, and without objection, unless 
the counsel for plaintiff in error considered that he was ob- 

jecting to it as a part of the record, which, as we have said 


it was not. 








Judgment affirmed. 





Joun R. Coox, plaintiff in error, vs. Joun Barnett, defen- 
dant in error. 


[1.] An action, (set off), to recover back money lost at cards, founded on the Act of 
1764, against lotteries and gaming is not one of the actions for the not bringing of 
which, the non-residence of the parties subject to them, is made an excuse by the 
limitation Act of 1806, or that of 1839. 

{2.] In such an action, the winner iscompellable to discover the gaming, under the 

discovery Act of 1847, and the Acts amendatory of that Act. 


Complaint, from Houston county. Tried before Judge 
Lamar, April Term, 1858. 


Barnett sued Cook on a due bill for $220, payable to him, 
dated March 18, 1854. 

Tothis Cook pleaded this plea, that before and at the time of 
the institution of this action, the plaintiffwasand from thence, 
hitherto hath been and still is indebted to defendant in the 
sum of $800, won by plaintiff of him at a game of cards 
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about the 12 March 1854, which he was ready and willing to 
credit with the amount of the due bill, and asked a verdict 
and judgment in his favor for $580. 
The suit was commenced on the 2d of September, 1856. 
The plaintiff read in evidence the due bill and closed his 


case. : 






















_ Defendant offered to read in evidence the answers to cer- 
tain interrogatories propounded to plaintiff, which stated. that 
the due bill was given in Albany a few days after he (plain- 
tiff) had won from defendant about $800 atcards, which sum 
was paid as wen. This due bill was given for money loan- 
ed, which was not loaned to bet with and was not won of 
defendant after it was loaned, as he never played with him 
after the loan. The time he won the $800 was the only time 
he ever played with defendant, and after they quit playing, 
defendant owed him nothing for he paid as he lost, 

The answer also stated that the plaintiff was and had al- 
ways been acitizen and resident of North Carolina, and that 
he left Georgia some ten or fifteen days after winning the 
money. 

The Plaintiff’s counsel objected to reading the said an- 
swers ip evidence, upon the ground that the subject matter of 
defendant’s set off was barred by the statute of limitations, 
and that they tended to criminate plaintiff. | 

Which said objection was sustained by the Court, where- 
upon defendant’s counsel excepted. 

The verdict of the jury was in favor ef the plaintiff for the 
full amount &c. On the exception error is assigned. 





















Coox & Monrrort, for plaintiff in error. 







Hunter & Exits, for defendant in error. 





By the Court.-—Bennine, J. delivering the opinion. 


The Court below held, that, according to the offered evi- 
dence, the set off was barred by the statute of limitations. 
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The counsel for Cook admit this decision to be right, un- 
less it is contrary to something, in the limitation Act of 1806, 
or that of 1839, but they say, that it is contary to the provis- 
ion in those Acts, respectively, relating to non-residents, 

The provisionin the Act of 1806, (an Act which revives the 
Act of 1767,) is, that, “if any person or persons that is, or 
shall be, entitled to any such action of tresspass, detinue, ac- 
tion of trover, replevin, actions of account, actions of debt, 
actions of trespass for assault, menace, battery, wounding, or 
imprisonment, actions on the case for words, be, or shall be, 
at the time of any such cause of action given or accrued, fall- 
en, or come, within the age of twenty-one years, feme covert, 
non compos mentis, imprisoned, or where the defendant shall 
remove out of the jurisdictional limits of this State, that, then, 
such person or persons shall be at liberty to bring the same 
actions, so as they take the same within such times as before 
is limited, after their coming to, or being of, full age, dis- 
covert, of sane memory, at large, or the return of the defen- 
dant into the same, as by other persons having no such im- 
pediment should be done.” 

The benefit of this provision, is given to those entitled to the 
sort of actions refered to, by the limitation Act of 1767, the 
revived Act. 

[1.] But the plea of set off in the present case, even if con- 
sidered as an action, is not one of those actions. It is found- 
ed on the Act of 1764, to suppress lotteries and prevent gam- 
ing; or on the Act of 1765, to amend that Act; andthe Act 
of 1767, does not refer to any action founded on either of 
those two Acts. 

A similar remark is to be made as to the Act of 1839. That 
Act includes only cases “ founded on bonds, or instruments 
under seal ;” and “ upon notes, and other acknowledgements 
under the hand of the party.” This set off not being found- 
ed upon anything of these kinds, the case made by it, is not 
within the Act of 1839. 
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We think, then, that the Court below was right, in hold- 
ing the set off barred by the statute of limitations. 

That Court also held, that the answers ought not to be read, 
because they would criminate the party making them, Bar- 
nett. 

[2.] The decision of the other question, being such asit 
was, renders it unnecessary to decide the question here aris- 
ing. Still, we think it proper to say, that we regard this 
ground as insufficient. True, the Act of 1764, says, that per- 
sons liable to be sued under it, shall be obliged “ to answer 
upon oath such bill or bills in Equity, as shall be preferred 
against” them; and the answers in this case were not answers 
to a bill in Equity, but, to interrogatories propounded under 
the late discovery Acts ; yet, according to those Acts, the an- 
swers they provide for, “shall be evidence at the trial of the 
cause, in the same manner, and to the same purpose and ex- 
tent, and upon the same condition in all respects as if the 
same had been procured upon a bill in Chancery for discov- 
ery.” Cobb Dig. 465, 726. 








Judgment affirmed, but not on this ground. 





Ranpat C, Gereer, plaintiff in error, vs. Toe State or 
Grorera, defendant in error. 


In cases on the criminal side of the Court, in which defendants are entitled to a trial 
on demand, the presiding Judge cannot order a mistrial but for providential cause 
&c., without the consent of the defendant. 


Assault and Battery, from Randolph county. Tried before 
Judge Kippoo, May Term, 1858. 
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It appeared that a jury was empanneled, and qualified to 
try Geiger at the Term at which the dill of indictment was 
found, a demand for trial made by him in the usual manner, 
and no trial had; and no trial was had at the Term next suc- 
ceeding, though there was a jury empanneled and qualified 
to try him and a demand for trial, made im the usual manner, 
“again placed upon the minutes. His counsel then moved 
that he be absolutely discharged and acquitted of the offence 
eharged in the indictment and the motion was refused by the 
Court upon the ground: 

That the defendant had been granted all the trial in the 
power of the Court to give him, the jury having made a mis- 
trial at both Terms of the Court, and that neither time was 
the Court bound to grant him any further trial. 

The case then proceeded to the jury and again a mistrial 
made, the said Judge each time dismissing said juries before 
finding a verdict, and without the consent of defendant or 
his counsel. 

Thedefendant’s counsel excepted to the refusal of the Court 
to discharge said defendant, and thereupon assign error. 


Tucker & Bratt, for plaintiff in error. 


(Solicitor General) Hanrart, for defendant in error. © 


By the Court—McDona np, J. delivering the opinion. 


At each Term of the Court at which the plaintiff in error 
demanded a trial, he was put on his trial, but the Court each 
time dismissed the jury, before the finding of a verdict, and 
ordered a mistrial. The record does not disclose any cause for 
ordering a mistrial at either Term ofthe Court. This Court 
has held that the Court may, ordinarily, at its discretion, di- 
rect a mistrial. A case in which the defendant has a statu- 
tory right to a trial, however, fornis an exception, In that 
case the consent of the defendant must be had, or the mistrial 
must be the effect of inevitable accident; such as the death 
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or sickness of the Judge or one or more of the jury, &c., &c. 

The provision of the statute was intended to secure to de- 
fendants a speedy trial, and confers on them a right which 
the Court can neither control nor withhold. 


Judgment reversed. 





Ruopericx McKenzir, plaintiff in error, vs. Lemvzt T. Dows- 
inc, Ex’or., defendant in error. 


To complete a gift, mortis causa, there must be a delivery of the thing given. 


Trover, from Muscogee county. Before Judge Bull, May 
Term. 1858. 


It appeared upon the trial that Kenneth McKenzie, a day 
or two after making his will, said to Dr. Ellison his physician, 
that in arranging his business he had forgotten an important 
matter, and feared it was then too late to arrange it, that it was 
in regard to some money he had in Scotland. Ellison told him 
it was not too late, and sent for Wm K. Moore, who came and 
wrote, at the dictation of McKenzie, the following check 
which was signed by McKenzie, and witnessed by the par- 
ties, whose names appear. 

“Inverness, 8 July, 1854. 

Pay to Rora McKenzie or order four thousand pounds 
sterling or whatever balance there may be remaining in the 
bank due me at this time. K. McKENZIE. 

To the Manacer of the Banx or Scorianp, 

Attested by, 
Wm K. Moorgz, attorney at law, Dalton, Ga. 
F. C. Exxison, M. D., Columbus, Ga. 
J. D. Hamitton, Stone Mountain. 
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McKenzie said but little, except to dictate how he wanted 

the check written. He was very weak and feeble, talking 
very seldom, and then in whispers ; making himself under- 
stood principally by signs. After signing the check it was 
in the hands of Ellison, who asked McKenzie what he should 
do with it, and he either looked towards/or pointed to his 
trunk,in which were his clothes and his will he had made 
the day before. Ellison asked him if he should place the 
check with the will; and McKenzie assented by bowing his 
head. It was then placed in the trunk and delivered with the 
same to L. T. Downing, who was appointed executor by the 
will. : ; 
James Lyne and Robert McKennon testified, they were 
agents and accountants of the Bank of Scotland, at Inverness, 
that the amount to the credit of McKenzie, in said bank was 
£407,17d,3s; and the check, drawn by McKenzie, would 
have been good for that amounttonly. 

It was admitted, a demand for the check had been made 
of the executor and that he refused it, that Rhoderick and 
Rora are the same person, that Rhoderick is the only brother 
of K. McKenzie; that at the date of the check he was and is 
now a citizen of Scotland, and that L. T. Downingis the exe- 
cutor of K. McKenzie, and the check in his possession, 

Plaintiff here closed his case and defendant moved a non- 
suit, which motion the Court sustained; whereupon plain- 
tiffs counsel excepted and assign error. 


G. E. Tuomas; and R. Watson Denton, for plaintiff in 
error. 


L. T. Down1ne, for defendant in error. 


By the Court—McDonatp J. delivering the opinion. 


There was no delivery of the check to the payee or to any 
one else for him. It remained in the custody of the drawer, 
It is presumed that he supposed it was sufficient to entitle the 
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payee to the money, on his death. In that he was mistaken, 
and however, manifest his intention it cannot be carried. out, 
consistently with a wise rule of law, which requires for the 
completion of a gift of this sort a delivery of the thing given. 


Judgment affirmed. 





Wiiiam Ricuarpson, plaintiff in error, vs. Mary Jane Ros- 
ERTs, def2ndant in error. 


A verdict is not to be set aside on the ground that it was obtained by perjured 
evidence, unless it appear to the Court, that the verdict could not have been 
obtained without that evidence. 


Equity, from Crawford county. Decision by Judge La- 
MAR, at chambers. 


Tne complainant filed a bill for relief and injunction, al- 
leging that a verdict had been obtained against him in the 
Superior Court of Crawford county, at the instance of de- 
fendant, in an action on the case for words, by the wilful 
and corrupt perjury of Nathaniel Griggs, a witness sworn in 
said case for the plaintiff; that it was not until after the final 
judgment in said case had been rendered, that complainant 
ascertained that lie could prove that the testimony of Griggs, 
on said trial, was false, by several witnesses, whose deposi- 
tions complainant attaches to his bill, and fully makes out 
the allegation of perjury on the part of Griggs. Complain¢ 
ant, at last term of the Court, preferred an indictment against 
Griggs, which was returned, true bill for perjury committed 
on the said trial; that he intends to prosecute said indict- 
ment, and believes a conviction can be had thereon. 
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That on the said verdict obtained against him, execution 
has issued; and the defendant who is plaintiff in ji. fa. is 
proceeding to collect the same, and that at law, he is unable 
to resist it, and prays it may be enjoined until an issue is 
made up, on the facts herein charged, and if found true, a 
new trial be granted him in said case of slander; and until 
a trial is had on said indictment against Griggs, and if Griggs 
is convicted, that the complainant have leave to move to set 
aside the judgment in said slander suit obtained against him. 

The facts of this bill will be found in the case of William 
Richardson against Mary Jane Roberts. 23 Ga. 215. 

The Judge, upon reading the bill, refused the prayer in 
the following language. 

“The injunction and relief sought by this bill are predica- 
ted on the ground that the verdict of the jury was obtained 
by the perjury of Nathaniel Griggs, a witness in the cause, 
and on the newly discovered evidence of Span, Ragan, Sam- 
uel Gassett and Eveline Gassett, by whom the perjury would 
be established. 

The perjury complained of is, that Griggs, on the trial, 
swore that Roberts, the husband of defendant to this bill, and 
plaintiff in the action of slander, died in October, 1847, at 
his house, and that she gave birth to a child in April, 1848. 
The affidavits of Ragan and Mr, and Mrs. Gassett, state that 
Roberts died in Macon county, in the year 1845; that the 
defendant in this bill continued to reside there some two or 
three years thereafter without giving birth to a child. There 
is an admitted conflict in the evidence, which it is considered 
established the fact that Griggs swore falsely, both as to the 
time of Roberts’ death, and the period which elapsed be- 
tween his death and the birth of the child. But conceding 
the fact that Griggs swore falsely, and was perjured, and that 
Mrs. Roberts gave birth to an illegitimate child in 1848, and 
that the newly discovered evidence would prove it; would 
this establish the truth of the slanderous words uttered by 
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the complainant against the defendant in 1854? There 
were two counts in the action of slander, charging, in sub- 
stance, the defendant in this bill with having given{birth to 
an illegitimate child; that Griggs was its father, and that he, 
Griggs, kept her from marrying for the purpose of ‘cohabit- 
ing with her. The complainant, by interposing the plea of 
justification, admits the speaking of the words, and it is in- 
cumbenton him to support their verity by proof. 

As before observed, would the admitted perjury of Griggs, 
and the fact conceded, that the child born in 1848 was ille- 
gitimate, and that Hoberts died in 1845, establish the truth of 
the plea of justification, to-wit, that the illegitimate child was 
Griggs’, and that he and the defendant to this bill were ‘co- 
habiting together in December, 1854? Ithink not. Thede- 
fendant’s character, such as it was at the time of speaking of 
the words, is put in issue. She might have had an illegitimate 
child in 1848, and by reformation and amendment in her 
conduct, acquired a very different character for virtue and 
chastity, some six or seven years thereafter; it was then enti-_ 
tled tosuch protection as it_ merited. Again, expunge Griggs’ 
testimony entirely from the record, and I consider the re- 
maining testimony in the case would fully sustain the find- 
ing of thejury; or in other words, the jury would justly re- 
turn the verdict they did, without Griggs’ testimony. 

Entertaining the views and opinions above expressed, I 
refuse to sanction the bill, for the reasons given. 

HENRY G. LAMAR, J. 8S. C. M. C. 

December 14th, 1857. 

To which decision complainant’s counsel excepted, and 
assigns the same as error. 


Hunter, for plaintiff in error. 


Grorce W. Norman, for defendant in error. 


VOL XxV.—43 
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By the Court.—Bernnine, J. delivering the opinion. 


Was the Court right in refusing its sanction to this bill ? 
We think so. 

“ Any verdict or judgment, rule or order of Court, which 
may have been obtained or entered up, shall be set aside, 
and shall be of no effect, if it shall appear that the same was 
obtained or entered up in consequence of wilful and corrupt 
perjury; and it shall be the duty of the Court in which such 
verdict, judgment, rule or order, may ,jhave been obtained or 
entered up, to cause the same to be set aside upon motion 
and notice to the adverse party ; but it shall not be Jawfulfor 
the said Court to do so, unless the person charged with said 
perjury, shall have been thereof duly convicted, and unless 
it shall appear to the said Court, that the said verdict, judg- 
ment, rule, or order, could not have been obtained or entered 
up, without the evidence of such perjured person.” 8 Sec. 
8 Div. Penal Code. 

The person here charged with the perjury, Griggs, has not, 
as yet, been convicted of the charge. But let that pass, ’ 

Is it true, that it appears here, that the verdict “could not 
have been obtained” “ without the evidence” of Griggs ? 

By no means. 

The slanderous words declared on, were, in substance, 
that Mary J. Roberts had had a bastard by Griggs; and that 
he was keeping her unmarried for his own purposes. The 
speaking of these words was proved by others, than Griggs. 
Besides, there was a plea of justification. 

The plaintiff's case, then, in the slander suit was fully 
made out without the evidence of Griggs; and she was en- 

titled to recover without his evidence, unless the defendant, 
Richardson, proved his plea of justification, 
As to that plea. Leaving Grigg’s evidence out of the question, 
it is by no means clear, that the rest of the evidence showed 
him the father of Mary J. Robert’s child, assuming it to have 
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been a bastard; or showed him keeping her unmarried for 
his own purposes, See the evidence. . 

Even the newly discovered evidence itself would fail to 
make out these charges, however it might serve to show, that 
the child was a bastard. 

It must follow, then, that it is not true, that it appears 
here, that the verdict “could not have been obtained without 
the evidence” of Griggs. 

This being so, the section aforesaid—of the Code, comes 
in, and makes it unlawful for the Court to set aside the ver- 
dict, even though it may be true that Griggs was guilty of 
perjury, in his evidence. 

And, certainly, bills of this sort ought not, for reasons most 
obvious, to receive any encouragement. 


Judgment affirmed. 





Gany G. Forp, plaintiff in error, vs. SrepHen R, Surru, 
defendant in error. 


{1.] The rule that words spoken before and atthe making ofa written contract 
merge in the contract does not apply when the words spoken themselves consti- 
tute a contract, the parties to which, are not the same as the parties to the written 
contract. 

[2.] Whena contract has been repudiated by both of the parties to it, it ceases to be 
the criterion for measuring the rights and liabilities between the parties to it. 

[3.] Even when the work has not been done according to the contract, yet if re- 
ceived, and of benefit of the party receiving it, he shall pay for it a sum 
equal to the value of the labor and materials. 


Assumpsit, from Worth county. October Term, 1858, 
Judge Powers, presiding. 
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Smith brought an action against Ford, alleging in the first 
count, the making of a contract with Ford,to furnish materi- 
als and build him a house by a certain time, viz: the 18th of 
‘April. 1855, for which Ford was to pay him a certain sum ; 
that after performing a certain amount of labor, Ford dis- 
charged him. The second and third counts are guantum 
meruit counts. The contract was ‘proven; the circumstan- 
ces attending its non-completion, and the value of the ma- 
terials and labor actually furnished and performed. 

Plaintiff proposed to prove that it was agreed before, at 
the time of, and after the making of the contract; that one 
R. G. Ford was to saw the lumber; defendant objected, and 
the Court overruled the objection. 

The Court charged the jury, that plaintiff sought to re- 
cover on two counts, and explained to the jury the nature of 
special contracts, and the law applicable to them; and 
charged them that the plaintiffin this case could not recover 
on the special contract, but if they believed, after plaintiffhad 
done considerable work on the house, defendant, taking ad- 
vantage of his failure to comply with the contract, took pos- 
session of the house, and refused to let plaintiff complete the 
job, that plaintiff was entitled to as much as his labor and 
materials were actually worth, without regard to the Special 
contract; that defendant could have protected himself under 
said contract, by refusing to take the house; if he took it 
voluntarily, and enjoyed it, he ought topay what it was worth, 
and no more. To this charge counsel for defendant excepted. 

Defendant requested the Court to charge, that if defendant 
was induced to take possession by the promise of Smith to 
go on immediately and finish the house, that such possession 
was no recognition of a compliance with the eontract by 
Smith, and plaintiff cannot recover unless the evidenceshows 
an enlargement of the time for finishing the work. The 
Court refused this charge, and modified the same’ by saying, 
that it was the law in a proper case, but if he went in this 
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way, and then refused to: let Smith finish the building, it was 
the same as if he had gone in without Smith’s consent, 

Defendant also requested the Court to charge, that the 
failure. of R: G. Ford to saw the lumber, was no excuse. for . 
Smith; which the Court did not refuse. to give, but instruc- 
ted the jury that the request was outside of the case, 

Defendant also requested the Court to charge, that by the 
terms of the contract, Smith-should have done the work in a 
workmanlike manner, by Ist of April, 1855, and that. the 
burden of proof was on him to show an excuse for not com- 
plying with his contract. This the Court refused, but 
charged the jury, that Smith did not ask, and could not re- 
cover, on the special contract; that they need not consider 
the special contract, and it was unnecessary to give them the 
charge. To the charges and refusals defendant excepted. 

A new trial was moved for by defendant, because, 

Ist. Of the admission of the evidence that R. G. Ford was 
to furnish the lumber. 

2d, Because the Court erred in its charge to the jury; and 

3d. Because the jury found contrary to law, evidence, and 
the right of the case, 

This motion was everruled, and defendant excepted. 


Warren & Warren, for plaintiff in error. 


J. J. Scarnsoroven, for defendant in error. 


By the Court—Bennine, J. delivering the opinion. 


Was the refusal of the Court to grant a new trial, right? 
This is the question. 

The first ground of the motion for a new trial, was, the ad- 
mission of evidence to show, that one R. G. Ford was to fur- 
nish the lumber. 

This evidence was, that it was verbally agreed by and be- 
tween R. G. Ford, Gary G. Ford, the plaintiff in error, and 
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Smith, the defendant in error, that R, G. Ford should saw 
the lumber for the buildings, for which he was to be paid in 
a particular way by Gary G. Ford, who himself was to be 
repaid in a particular way, by Smith; and, that the words 
constituting the agreement, were spoken at and defore the 
making of the building contract, as well as afterwards. That 
contract was in writing. 

The objection to the evidence, was, that it would vary the 
written contract. 

[1.] But R. G. Ford was not a party to the written con- 
tract. The sole parties to that, were G, G. Ford and Smith; 
and it was not in their power, to do any thing to affect R. 
G. Ford’s rights arising under a contract to which, the three 
were parties. Therefere, the rule that words spoken before 
and at the time of the making of a written contract, merge 
in that contract, does not apply. 

And, then, these same words were also spoken after the 
making of the written contract. 

We think, that there is no validity in the first ground of 
the motion. 

The next two grounds of the motion, may be reduced to 
one; namely this, that the Court erred in all of its charges 
and refusals to charge. 

The part of the charge objected to, was the part in which, 
the jury were told, that Smith was entitled to recover so 
much money as his labor and materials “ were actually worth, 
without regard to the special contract”— it being contended 
by the counsel for Ford, that the measure of what Smith 
would, in the case supposec in the charge, be entitled to re- 
cover, was the worth of the labor and materials according to 
the contract price and not their worth according to their 
“ actual’ value. 

The proof was, that Smith had failed to comply with his 
part of the contract; that he had not done the job within the 
time stipulated; and that some of the part which he had 
done, was not executed according to the contract. 
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As to so much of the job as was not executed according to 
the contract, it is obvious, that its value could not be meas- 
ured by the contract price. 

Again, the proof was, that Smith abandoned his count on 
the special contract; and that Ford also finally, repudiated 
that contract, insisting, that Smith had not only failed to 
comply with it, but had failed to comply with a second con- 
tract or promise, viz: one that, if Ford would take posses- 
sion of the house in its incomplete state, he, Smith, would 

‘go on immediately, and complete the house. 

The special contract, then, may be considered as having 
been rejected by both of the parties to it. 

[2.] This being so, neither party retained the right of ap- 
pealing to that contract, as the thing to govern in settling 
their respective rights and liabilities, Therefore, Ford%did 
not retain the right of appealing to the contract price, for set- 
tling the value ofthe work done by Smith. 

Consequently, the value of that work had to be ascertained 
in the ordinary way, viz: by a reference to its general mark- 
et value. And its market value would be its “ actual” value. 

In Freeman vs. Greenville Masonic Lodge, (22 Ga. R. 184,) 
the part of the work that was done, was done according to 
the contract; and the employer accepted this part as done 
under the contract—not at all repudiating the contract, but 
only making a question as to what the contract was. It is, 
therefore, of no consequence to this case, that in that case, 
we thought the value of the part of the work done, was to be 
found by reference to the contract price. And even in that 
case, the effect of the decision was, to make the actual or “real?” 
value of the work done, the criterion of the amount of the 
liability. 

We think, then, the objection made to this charge, not well 
founded. | 

The first request was too absolute- 

[3.] Suppese it true, that Ford went into possession of the 
house only on the promise of Smith to go on immediately, 














680 SUPREME COURT OF GEORGIA. 





Ford vs. Smith. 





and complete the work; and that this was all the “enlarge- 
ment of the time,” that there was; and, that Smith failed to 
goon immediately and complete the work; and, yet, that 
Ford. kept possession of the house, and derived a benefit from 
it, would he not be liable to pay Smith something for this 
benefit? We think that he would. . In Chappel vs. Hickey, 
2.0. & M, 214, Bayley B. says,“ The rule is, that if the con- 
tract be not faithfully performed, the plaintiffshall be entitled 
only to recover the value of the work and materials supplied.” 
1 Smith’s Lead. Cas ; noteto Cutter vs. Powell, 18; see al- 
so, Boston vs. Butler, 7 East. 479, and the other cases on 
this point referred to in that note. 

The second, and only remaining request was, to charge, 
that by the terms of the contract, Smith should have done 
the work in a workmanlike manner by the Ist of April, 1855, 
and that the burden of proof was or him to show an excuse 
for not having so done it by that time. 

The ground on which the Court put its refusal to grant this 
request, seems to have been, that the plaintiff, Smith, had 
abandoned his count on the special contract. But it does 
not follow, that, merely because a party to a special contract, 
chooses to abandon the contract, he can set up an implied con- 
tract, and recover from the other party on the common counts. 
He must show some reason why the other party is not still 
entitled to hold him bound by the special contract; as, that 
the other party has waived a compliance with that contract ; 
or has repudiated the contract, whilst receiving a benefit un- 
der it, 

This request, then, was, we think legal. 

It was in writing. 

And the new trial Act of 1854, makes it the duty of this 
Court, to grant a new trial “in all eases where the presiding 
Judge may” “refuse to give a legal charge in the language 
requested, when the charge so requested is submitted in wri- 
ting.” Acts, 47. 
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The refusal of this request, then, makes the present ground 
of the motion for a new trial valid, and compels this Court to 
order a new trial. | 

The third ground is, that the verdict was contrary to the 
evidence, and, as a new trial is to be had any way, it is best, 
probably, not to decide that ground. 


Judgment reversed. 





Joun A. Dennarp, and Atrrep Kearsey, security on appeal, 
plaintiffs in error, vs. Green B, Mayo, defendant in error. 


Surety to appeal bond, against whom the plaintiff failed to enter judgment at the 
Term when the verdict was obtained, may oppose a motion, at a subsequent Term, 
to enter judgment against him by any evidence which will establish fraud in the 
verdict against him, and he is not compelled to make affidavit of the truth of the 
facts on which he relies, 


‘Motion to enter judgment against security on the appeal, 
from Lee. Tried before Judge Arten, March Term, 1858. 


Plaintiff below made the motion to the Court, when de- 
fendant Kearsey plead that said judgment and execution in 
this case against principal was paid off and discharged, and 
that the said judgment was obtained by a fraudulent collu- 
sion of the plaintiff and defendant Dennard, who was in- 
solvent, and that the note was paid off before judgment; and 
that the plaintiff had a mortgage upon the property suffi- 
cient to pay the note, which was turned over to the plaintiff 
in satisfaction of the note, and with notice the plaintiff got 
the judgment in fraud of the rights of the defendant, Kearsey. 
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The Court overruled the pleas, on the ground that they 
were not verified. Defendant’s counsel excepted, and assign 
error. 


McCay & Hawains, for plaintiff in error. 
Pearman & Kimsroveu, for defendant in error. 
By the Court.—McDonatp, J. delivering the opinion. 


The defendant in error, as plaintiff in the Court below, 
recovered a verdict on the appeal trial, against John A. Den- 
nard. Alfred Kearsey was the security of Dennard on the 
appeal bond. The defendant in error entered a judgment on 
his verdict on appeal, against Dennard, the principal, alone. 
At the last Term of the Court in which the verdict was ren- 
dered, the defendant in‘ error, plaintiff in the Court below, 
moved to enter judgment against the plaintiff in error, as se- 
curity. He appeared and filed as objections, that the judg- 
ment was paid; that a note had been given in satisfaction 
of the same; that John Dennard was insolvent at the time 
the payment was made, and that the judgment was fraudu- 
lently obtained, by collusion and concert between the de- 
fendant in error, and the defendant in the Co urt below, Den- 
nard. The Court overruled the objections, and allowed the 
defendant in error to enter judgment against the surety. On 
this judgment of the Court below, error is assigned. The 
plaintiff in the Court below, on obtaining a verdict on the 
appeal trial, had a right to enter {a judgment against the 
principal and surety, jointly or severally, within four days 
after the adjournment of the Court. Cobb,494-8. If he omit- 
ted to do it, he must move the Court for leave, and give no- 
tice of the motion to the opposite party. This he did. It 
then became the right of the surety to oppose the motion, 
and to prove any matter against it, showing that the verdict 
was fraudulent and void, as to him. 
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If the plaintiff below had received payment before the tri- 
al Term,and notwithstanding proceeded, in collusion with 
the principal, to take a verdict, in order to raise the money 
from the surety, or had otherwise fraudulently obtained a ver- 
dict, it would be competent for the surety to move to set it 
aside, so far as it affected his rights. Of the jurisdiction of 
the Court, in such a case, there can be no question. If he 
could, upon satisfactory proof, set such a procedure aside, he 
can certainly resist the completion of the fraud; and if the 
plaintiff can only avail himself of it, through the aid of the 
Court, he will not be assisted if the facts appear. 

It is not necessary for the surety to make affidavit of the 
fraud or collusion. His defence is in the nature of a plea in 
bar, which need not be sworn to, It is not a plea of puts dar- 
rein continuance, which must ordinarily be filed on an affi- 
davit of facts. But it is a new proceeding on the part of the 
plaintiff, made necessary by his own negligence, and the de- 
fendant has aright to oppose it, if he have merits. If the 
facts had been swern to by him, his affidavit could not have 
been evidence for him. His defence he must sustain by oth- 
er testimony than his own oath. The payment which he 
sets up must, of course, be proven to be an absolute payment, 
and subject to no condition. Itis not pretended that the 
surety has been released by the conduct of the plaintiff to his 
injury, but that the debt was paid, and that the verdict is 
fraudulent, as to the surety. 


Judgment reversed. 
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Henry B, Weep, plaintiff in error, vs. Joun A. Davis, de- 
fendant in error. 


A person though in debt, may in good faith make a voluntary conveyance of a 
part of his property, ifthe part which he retains, i§ afnply sufficient to pay his 
debts. 


Claim, in Dougherty county. Tried before Judge AutEn, 
June Term 1858. 


An execution in favor of Henry B. Weed, was levied on 
a house and lot in Albany, as the property of Andrew Y. 
Hampton, who was defendant in fi. fa., and the property 
was claimed by John A. Davis. 

On the trial of the elaim, after the evidence and argument 
closed, the Court charged the jury, that if they were satisfied 
from the evidence that the Sheriff’s deed of 8th July, 1852, un- 
der the tax sale, was in pursuance of a purchase made by de- 
fendant, Hampton, at which he paid the money, and ordered 
the title made to his son-in-law Davis; then they were to 
consider the whole transaction as a gift or advancement, by 
Hampton to claimant, at that time. If this was true, then 
the house and lot was not subject to the fz. fa.; unless that 
gift or advancement was made by Hampton to defraud his 
creditors, or hinder or delay them; that in determining 
that, they must look to the transaction itself; the circum- 
stances of Hampton at the time, and the circumstances 
attending the transaction; the property he then had in 
his own right, and his indebtedness; and if they were 
satisfied Hampton was embarrassed at the time, and that 
this advance or gift was disproportionate to the amount of 
his property, as compared with what he was ewing at the 
time, then such circumstances would be sufficient evidence 
of fraud, to authorize and to require them to find the proper- 
ty subject. 

To which charge counsel for Weed excepted. 
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Counsel for plaintiff, requested the Court to charge the 
jury, that if this property, now the subject’ of this claim, was 
on the 8th July, 1852, the property of Hampton, and by him 
then advanced or given to his son-in-law John A. Davis, the 
claimant, then the property was subject to such debts of 
Hampton, as were at that time in existence and unpaid, 
and they should so find, whether the said Hampton in- 
tended the said transaction as a fraud or not upon his 
creditors. Which the Court refused, and the plaintiff ex- 
cepted. 

The counsel for plaintiff then asked the Court a charge, 
which asis stated in the bill of exceptions, was refused, and 
there was exception to it; but the Judge said that he could 
not certify to it, because he did not refuse it; but charged 
that debts dated subsequent to the conveyance might be pro- 
ven to have been debts really antecedent thereto, and that 
when such proof was made, they stood upon the same foot- 
ing as other antecedent debts, and that the conveyance was 
not ipso facto void as to debts existing at the time of its exe- 
cution. 


The counsel for plaintiff tendered bill of exceptions and 
assigned error. 


B. F. Lyon; Smita & Hines, for plaintiff in error. 


Srrozier & Siaveuter, for defendant in error, 
By the Court.—Beznnine, J. delivering the opinion. 


Was the charge of the Court wrong? 

The charge seems to amount to this ;. that although Hamp- 
ton might have been in debt at the time when he made the 
voluntary conveyance to his son-in-law, Davis; yet the con- 
veyance was not void as to the persons, to whom he was so 
in debt, unless the value of the land conveyed, was dispro- 
portionably great, as compared with the value of hjs whole 
property, and the amount for which he was so in debt. 
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If there is any law which this charge violates, it must be 
the 13th of Elizabeth, “against fraudulent deeds, alienations, 
&e.”’ 
‘That statute declares, “ that all and every feoffment, gift,” 
&c., “ made to, or for,” the “intent to delay, hinder or de- 
fraud creditors and jothers, of their’—“debts,” “shall be 
deemed and taken, (only as against” such creditors, and oth- 
ers,) “to be clearly and utterly void.”—Schley’s Dig. 215. 

A gift, then, to be void by this statute, must be “made” 
with “intent” to defraud creditors, 

Now is a man’s being in a state of indebtedness, however 
slight, at the time when he makes a voluntary gift, however 
small as compared with his whole property, conclusive evi- 
dence, that he acts from an “initent’’ to defraud the credi- 
tors out of their debts. If it is, the charge was wrong, if it 
is not the charge was right. 

It is certain, that the statute itself does not say, that this 
fact shall be conclusive evidence, or even any evidence, of 
such intent. The statute is simply silent, both as to the kind 
of facts which shall be admissible on the question of this 
intent, and as to the degree of weight to which any facts 
that may be admissible on the question, shall be entitled. 

And yet it is equally certain, that there have been dicta, 
and perhaps a few decisions,fto the effect that this fact is 
conclusive evidence of this fraudulent intent. But what 
law they find to support themselves by, I cannot imagine. 
In Hindes, lessee, vs. Longworth, 11 Wheat. R. 190, the 
Court say: “A deed from a parent to a child, for the con- 
sideration of love and affection, is not absolutely void as 
against creditors. It may be so under circumstances. But 
the mere fact of being indebted to a small amount would 
not make the deed fraudulent, if it could be shown, that the ~ 
grantor was in prosperous circumstances, and unembarrass- 
ed, and that the gift to a child was a reasonable provision, 
according to his state and condition in life, and leaving 
enough for the payment of the debts of the grantor. The 
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want of a valuable consideration may be a badge of fraud ; 
but it is only presumptive, and not conclusive evidence of it, 
and may be met and rebutted by evidence on the other side.” 
Story Eq. section 362. The weight of authority is, in our 
opinion, in favor of the view here expressed. See note 2, to 
the section referred to, and note 1, to the next section, and 
section 365. 

We think, then, that the charge was not wrong, 

And if the charge was not wrong, it is plain, that it could 
not have been wrong to refuse the request to charge, for that 
was in conflict with the charge. 


Judgment affirmed. 





James B. Smits, plaintiff in error, vs. WitLoucuBy Jorpay, 
defendant in error. 


A. made a mortgage to B., which was not recorded until after the three months 
had elapsed. ~ Before foreclosure, C. obtained a general judgment against A., 
. the f. fa. from which was levied on the mortgaged property. At the sale un- 
der this levy, notice of the mortgage was given to the purchaser. 
Held, That as the judgment creditor, had gained a priority over the mortgagee, 
the purchaser purchased free from the encumbrance of the mortgage, not- 
withstanding the notice. 


Claim, from Randolph county. Tried before Judge Kip 
poo, November adjourned Term, 1858. 


John H. Jones executed and delivered to Willoughby Jor- 
dan, a mortgage upon a certain negro slave Jim, on the 7th 
day of October, 1851, which was recorded in the Clerk’s 
office, on the 21st day of January, 1852. 


David Biggerstaff obtained a judgment against said John 


4 











| 
| 
| 
| 


688 SUPREME COURT OF GEORGIA. 





Smith vs. Jordan. 








H. Jones, on the 18th day of September, 1852, upon which 
execution issued and was in January 1854, levied upon the 
said negro slave mentioned in the said mortgage, and the 
Sheriff, on the first Tuesday in March following, exposed the 
said negro to public sale at the usual place in said county, 
by virtue of said levy. Public notice was given of the exis- 
tence of the mortgage, and the purchaser required to give 
bond and security for the forth-coming of the negro, to an- 
swer to thesame. James B. Smith was the highest bidder, 
the boy was knocked off to him at the price of $416; Smith 
paid the money, and the negro was delivered to him. 


Willoughby Jordan foreclosed his mortgage, upon which 
execution issued, dated 27th day of June, 1854, which was 
levied upon the negro slave Jim, and James B. Smith claim- 


ed him as his property. 


Upon the trial of the case, after the above facts had ap- 
peared, the counsel for claimant requested the Court to charge 
the jury: 

That although the mortgage may be older than the judg- 
ment under which the negro was sold, still if the mortgage 
was not recorded within three months from the date of its 
execution, and the judgment was obtained before the fore- 
closure of the mortgage, the lien of the judgment on said 
negro took precedence over said mortgage, and that the pur- 
chaser of said mortgaged property at Sheriff’s sale, by vir- 
tue of a fieri facias issued upon said judgment, would ob- 
tain a good title to the same in exclusion of the lien of the 
mortgage. 

Which charge the Court refused to give, and charged, that 
such would be the law, provided the purchaser did not have 
actual notice of the existence of the mortgage at. the time of 
the sale; but if he did have such actual notice at the time, 
the property would still be subject to the same. 
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To which said refusal to charge, and the charge as given, 
the claimant excepted and assigns error. 
The jury found the property subject to the mortgage fi. fa. 


H. C. Perxms, for plaintiff in error. 
Hoop & Rosrnson, for defendant in error. 


By the Court,—Benniné, J. delivering the opinion. 


If Shepherd vs. Burkhalter, 13 Gia. R. 443, be right, both 
the charge, and the refusal to charge, were wrong. We see 
no reason to doubt that case. It is the right of the judgment 
creditor, to sell whatever his judgment binds. This right 
would be impaired, if purchasers were not allowed a corres- 
ponding right to buy. This corresponding right to buy, pur- 
chasers would not have, if they were liable to be affected by 
a notice of other liens or claims inferior to the judgment. 

For the sake then, of the creditor, not of the purchaser, a 
notice to the purchaser in such a case as the present, can be 
of no effect. 


Judgment reversed and a new trial ordered. 





Newron Camp, plaintiff in error, vs. Taz State or GeEor- 
aia, defendant in error. 


{1.] An indictment concludes properly, if it follows the form prescribed by the 
statute. ; 

[2.] Manslaughter may be committed by killing a slave. 

[3.] That a bill of indictment for manslaughter, charges facts in the body of it 
which constitute murder, is no ground for arresting the judgment. 


VOL. xxv.— 44. 
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{4.] It is not necessary for the jury to incorporate in their finding the defini- 
tion of the offence charged in the indictment. 


Manslaughter, from Marion county. Tried before Judge 
Woraritt, March Term, 1858. , 


Newton Camp was placed upon his trial under an indict- 
ment, the language of which was as follows: 

“ The grand jurors sworn, chosen and selected for Marion 
county, in the name and behalf of the citizens of Georgia, 
charge and accuse Newton Camp of the county and State 
aforesaid, with the offence of manslaughter, for that the said 
Newton Camp, in the county and State aforesaid, on the 
twelfth day of June, in the year of our Lord, one thousand 
eight hundréd and fifty-seven, with force and arms and with 
a certain strap of leather, called a carriage trace, in and upon 
a certain negro man slave named Willis, the property of 
James M. Harvey, in the peace of Gop and said. State, 
then and there being, did then and there make an assault, 
unlawfully, wilfully, feloniously and with malice afore- 
thought, and the said negro man slave Willis, with the car- 
riage trace aforesaid, which he the said Newton Camp then 
and there had and held in both his right and left hands, in 
and upon the back and in and upon the shoulders, and the 
loins of him the said Willis, then and there unlawfully, wil- 
fully, feloniously and of his malice aforethought, did strike 
and beat, giving to the said Willis, divers wounds of which 
said wounds, the said Willis, then and there died. And the 
jurors aforesaid, on their oaths as aforesaid, do Say, that he, 
the said Newton Camp, him the said Willis, then and there, 
wilfully, unlawfully, feloniously and of his malice afore- 
thought, did kill, contrary to the laws of said State, the good 
order, peace, and dignity thereof.” 

The jury returned the following verdict: “We the jury 
find the defendant guilty of involuntary manslaughter, in 
the commission of a lawful act, which probably might pro- 
duce such a consequence in an unlawful manner.” 
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Counsel for defendant then moved in arrest of judgment, 
on the following grounds: 

ist. Because the indictment does not charge that said 
offence was committed contrary to the Constitution of this 
State, and the Act of the assembly made in pursuance there- 
of. 

2d. Because the indictment does not charge the defendant 
with any crime known to and punishable by the laws of this 
State. : 

3d. Because said indictment is void, and of no effect in 
law, as the same does not charge and set forth any offence 
known to the law. 

4th. Because said indictment charges said defendant with 
being guilty of manslaughter, and the allegation and specifi- 
cation in the same, do not support said charge of manslaugh- 
ter. 

5th, Because the verdict of the jury rendered in said case, 
does not find the defendant guilty of any offence punishable 
by the laws of this State. 

The Court overruled the motion; whereupon defendant’s 
counsel excepted, and assigns the same as error. 


Bianporp & Crawrorp; Davis & Hupson; and A, G, 
Perrymay, for plaintiff in error. 


Sol. Gen. Oriver, for defendant in error, 
By the Court.—McDonatp, J. delivering the opinion. 


[1.] The first ground in the motion in arrest of judgment, 
cannot be sustained. The conclusion of the indictment fol- 
lows the form prescribed by the statute. Besides, it is an 
exception which goes merely to the form: of the indictment, 
and cannot be sustained in arrest of the judgment of the 
Court. Cobb’s N. Dig. 833. 

[2.] The argument, in suppert of the second and third 
grounds of the motion, is that manslaughter cannot be com- 
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mitted by killing a slave. That to killa slave is either mur- 
der or justifiable homicide. The 19th section of the fourth 
Division of the Penal Code answers that argument, That 
section declares, that the killing or maiming of a slave shall 
be put on the same footing of criminality as the. killing or 
maiming of a white person. 

[3.] The fourth ground in the motion is substantially, that 
the bill of indictment charges the plaintiff in error, with the 
offence of manslaughter, when the body of the indictment 
makes a case of murder. The defendant had been arraign- 
ed and pleaded to the bill as it was. He pleaded not guilty. 

There is ancient authority for saying that if a grand jury 
return a true bill for manslaughter on a bill for murder, it is. 
void, but the reason assigned for it, is not very satisfactory, 
viz: That the grand jury are not to distinguish between mur- 
der and manslaughter, for it is only the circumstance of mal- 
ice that makes the difference, and that may be implied by the 
law without any facts at all. Bac. 2b. Indictment, Letter O. 
The same reason would prevent a jury from finding a true 
bill for either murder or manslaughter on a bill having two 
counts, one charging murder and the other manslaughter, 
for they would have to distinguish between them in that 
case. 

There is an authority as old as the time of Sir Matthew 
Hale, that if a bill of indictment be for murder, and the 
grand jury ignore it as to murder, but find a true bill for 
manslaughter, the words which give to the charge the dis- 
tinctive character of murder may be stricken out in the pre- 
sence of the jury, and leave somuch as makes the bill stand 
barely for manslaughter. 0. 

The same authority says, the safest way is to deliver the 
grand jury a new bill for manslaughter. But whatever of 
doubt hangs over this question, in the English Courts, there 
is none here. The grand jury accused the prisoner of 
manslaughter. The bedy of the indictment makes a charge 
of murder. If the grand jury had found a bill throughout 
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for murder, on the trial, the petit jury might have acquitted 
the prisoner of murder and found him guilty of manslaugh- 
ter. The prisoner is not prejudiced by the change of a sin- 
gle word, manslaughter for murder. He is rather benefitted, 
for he cannot be found guilty of murder. He was arraigned 
on the indictment as it standsand pleaded not guilty. Ifhe 
wished to demur to the indictment for any matter not affect- 
ing the real merits of the charge, he ought to have done it 
on arraignment, before pleading the general issue. It is 
too late after pleading the general issue, and undergoing a 
trial thereon; for no motion in arrest of judgment can be 
sustained for any matter not affecting the real merits of the 
offence charged in the indictment. 

[4.] In regard to the last ground taken in the motion in 
arrest of judgment, we will remark that the law does not 
require the jury to find their verdict in the language of the 
code, although the verdict of this jury is very nearly in the 
language of the code. They find the prisoner guilty of man- 
slaughter in the commission of a lawful act, which probably 
might produce such a consequence, in an unlawful manner. 
This is all sufficient to enable the Court to pronounce the 
sentence of the law advisedly, upon the convicted defendant. 
It would have been an act of supererogation to have added 
any other part of the definition of involuntary manslaughter 
in the verdict, as that the killing was not intended, for the 
finding of manslaughter, is a finding of the absence of in- 
tention. 


Judgment affirmed. 
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Israzx Aycock, plaintiff in error, vs. Joan W. Aven, guar- 
dian of Mary Ann Aycock, minor, defendant in error? 


Between the time of the adoption of the amendment of the Constitution, abol- 
ishing that part of the Constitution which conferred the “ powers of a Court 
of Ordinary,” on the Inferior Courts, and transferring those powers to the 
Ordinary; and the time of the appointment of the Ordinaries under the 
amendment, the Inferior Court of Marion county, appointed a guardian. 

Held, That the appointment was valid. 


From Marion county. Appeal to Superior Court from 
the Court of Ordinary. Decision by Judge Worritt. 


The facts were agreed upon by counsel, and referred to the 
Court for decision of law. 

John W. Aven was appointed guardian of Mary Aycock, 
minor of Joshua Aycock, deceased, by the Justices of the 
Inferior Court of said county, in January, 1852, and the ap- 
pointment was made after the Constitution of the State was 
altered, so as to divest the Justices of the Inferior Court of 
jurisdiction in such cases, and vest the same in an Ordina- 
ry; and before the Ordinary had been elected, qualified and 
commissioned. 

Israel Aycock moved in the Court of Ordinary to remove 
Aven from said guardianship, because of these facts. 

The Court decided that the appointment was good. 

Whereupon plaintiffs counsel excepted, and assign the 
same as error. 


Davis & Hvupson, for plaintiff in error. 


E. W. Miter, for defendant in error. 


By the Court.—Bennine, J. delivering the opinion. 


“ All civil officers shall continue in the exercise of the du- 
ties of their several offices during the periods for which they 
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were appointed, or until they shall be superseded by appoint- 
ments made in conformity to this Constitution.” rt. 4, 
Sec. 14, Con. of Ga. 

We must take this provision to apply not merely to the 
persons in office at the making of the Constitution, but also» 
to those who might be in office at any time afterwards. It, 
therefore, is to be taken as applying to the persons who were 
Justices of the Inferior Court, at the time when the jurisdic- 
tion which that Court had as a Court of Ordinary, was trans- 
ferred from it to the present Court of Ordinary. 

And the amendment of the Gonstitution, making this 
transfer, is itself to be taken in reference to this provision, 
and, agreeably to the general principle of construing all in- 
struments, is to be so construed, if possible, that it shall har- 
monize with this provision. 

Now, although, this amendment abolishes the part of the 
Constitution, conferring that jurisdiction on the Inferior 
Courts, and substitutes itself for it, yet, it does not say, that 
the “officers” composing the Inferior Courts, shall not con- 
tinue to exercise the jurisdiction, until they shall have been 
superseded by appointments made in conformity to the Con- 
stitution; nor is what it does say, that from which, this 
is necessarily to be implied. | 

And unless it was, it is not to be implied, for repeals by im- 
plication, exist only where the repugnancy is necessary. 

We think, therefore, that the Court was right in holding, 
that the appointment of this guardian, was valid, although 
it was made after the date of the amendment of the Consti- 
tution, transferring the power of making such appointments 
to another tribunal. 


Judgment affirmed. 
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Ets D. Hines and George H. Bryay, plaintiffs in error, vs. 
Gzorce W. Mu tins, Ordinary for the use of James G. 
Smith, guardian, defendant in error. 


{1.] A father is bound to support and educate his children, if he is able to 
do 80, even although they may have property of their own. 


[2.] A person who has been appointed guardian, by a Court of Ordinary, and 
has taken possession of the property, and otherwise acted as such guardian, 
is concluded from saying when sued as such guardian, that the ward did not 
reside in the county of the Court, and theretore, that the Court had no juris- 
diction to make the appointment. 


Suit on bond, from Harris county. Tried before Judge 
Woraritt, April Term, 1858. 


Letters of guardianship were granted to Elias D. Hines 
over the person and property of his children, by the Inferior 
Court of Harris county, and were revoked again by the same 
Court. 

James G. Smith was then, by the same Court, appointed . 
guardian in his stead; and brought his action on the® guar- 
dian’s bond of said Elias D. Hines and George H. Bryan, as 
security, to compel said Hines to pay over the estate of said 
minors in his hands. When, after the testimony and argu- 
ment on both sides: 

The Court charged the jury that the defendant insisted he 
was entitled to a deduction from the amount claimed by 
plaintiff, on the ground that his children had a separate es- 
tate, and that he was not able to feed, clothe and educate 
them in a manner suitable to their condition in life, but, nev- 
ertheless,-had done so, expecting to be remunerated from 
their separate estate; now if you believe, from the testimo- 
ny, that he was not able to support and educate his children, 
then make the deduction—otherwise do not make it. 

The Court also charged: the defendant insists that plain- 
tiff could not recover the share of Edward M. Hines, on the 
ground that said ward resided in Meriwether county at the 
time of plaintiff’s appointment as guardian, by the Ordinary 














MACON, JUNE TERM, 1858, 697 


— 





Hines and Bryan vs. Mullins, Ordinary for the use, &c. 





of Harris county, and that said appointment was void ; now 
if you believe, from the evidence, that the said minor, Ed- 
ward M., remained in Meriwether by the consent of the 
defendant, then you must find for the plaintiff. 

The verdict was for plaintiff, and defendant excepted to 
the charges of the Court, and assigns the same as error. 


Ingram & Russet; and J. M. Mostey, for plaintiffs in er- 
ror. 


D. P. Hirt, for defendant in error. 


By the Court.—Bernnine, J. delivering the opinion. 


[1.] A father is bound to support and educate his children 
if he is able to do so, and that, whether they have property 
of their own or not. This proposition is not disputed. 

The first charge, therefore, cannot be wrong, for it asserts 
no more than this proposition. 

As to the second charge. 

Hines, the father, was the person first appointed guardian 
of the children, by the Inferior Court of Harris county. He 
accepted the appointment, received the property, and other- 
wise acted as guardian, until he was removed from the guar- 
dianship, for misconduct, by that Court. 

[2.] Now, would it have lain in his mouth to say, that at the 
time of his appointment one of the children “ resided,” not 
in Harris, but in Meriwether; and, that, consequently, the 
appointment was void? Would not the Court in Harris, 
have had the right to caljl him to account, be the matter as 
to the residence of this child, as it might? We think so. 
It is to be presumed, that he made every thing appear to the 
Court, necessary to give it the jurisdiction to appoint him; 
and allowing him afterwards to protect himself by a plea, 
that the Court did not have this jurisdiction, would be al- 
lowing him to take advantage of hisown wrong. ° 

If so, then, the act of appointing him is to be taken as the 
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act of a Court having jurisdiction, and therefore is to be 
held as valid. 

But if the Court had jurisdiction to appoint him, it had 
jurisdiction to remove him. 

Not only so; it had jurisdiction to make any such order 
as it should “ think fit;” and, therefore, it had jurisdiction to 
appoint asuccessor. “ And when such Court shall know or 
be informed, that such guardian, executors or administra- 
tors, shall waste, or in any manner, mismanage the estate of 
such orphan or deceased person; or does not take due care 
of the education and maintenance of such orphan, accord- 
ing to his her or their circumstances; or where such guar- 
dian, executor or administrator, or his, her or their securities, 
are likely to become insolvent; such Court may make such 
order for the better managing and securing such estate, and 
educating and maintaining such orphan, as they shall think 
fit.’ Cobb Dig. 312 

The result is, that all of the action of the Court in Harris; 
the appointment of Hines; his removal; and the appoint- 
ment of Smith as his successor; was valid, at least, so far 
as he was concerned, even although, one of the children, 
was all the time, residing in Meriwether. 

This being so, there was no harm done by this charge even 
if it was wrong; and if a wrong charge does no harm, it is 
not a ground to this Court for granting a new trial unless a 
new trial was moved for in the Court below. 

In this case, a new trial was not moved for, in the Court 
below. 


Judgment affirmed. 
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Samvet J. Hincu, plaintiff in error, vs. THe State or 
Georers, defendant in error. 


{1.] The Act giving parties carrying causes to the Supreme Court thirty days to 
prepare and submit a bill of exceptions to the Judge who tried the cause, does 
not change the law in regard to the sentence of prisoners convicted of capital 
offences. 

[2.] On the trial of a prisoner for murder, who endeavors to make out a case of self- 
defence, it is competent to prove, on the part of the prosecution, that the prisoner 
was a large and deceased a small man. 


[3.] It is right for the Court, on trials for murder, when the accused relies on self 
defence as a justification, to enlighten the jury as to the law bearing upon that 


defence. 

[4.] The latter clause of the 15th section ofthe 6th division of the penal code, does 
not apply to cases of mutual combat, only, but to cases in which the accueed de- 
clines a contest on equal terms, but shoots down his assailing adversary. 


Murder, from Muscogee county. Tried before Judge 
Worritt, May Term, 1858. 


The jury found Hinch guilty, and the Judge sentenced 
him to be executed on the second day of July, proximo. The 
defendant’s counsel moved in arrest of judgment, upon the 
ground, that said defendant was ordered to be executed with- 
in thirty days from the adjournment of the Court; and also 
moved the Court for a new trial, upon the following grounds: 

Ist. Because the verdict of the jury, in said case, was con- 
trary to law and evidence. 

2d. Because the Court allowed the prosecution to prove 
the deceased a.small man, and prisoner a large man. 

3d. Because the Court erred, in charging the jury, after 
having charged all the grades of homicide,by reading the de- 
finitions from the code, “ if a person kill another in his de- 
fence, itmust appear that the danger was so urgent and 
pressing at the time of the killing, that in order to save his 
own life, the killing of the other was absolutely necessary ; 
and it must appear also, that the person killed was the as- 
sailant, or that the slayer had, really and in good faith en- 
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deavored to decline any further struggle, before the mortal 
blow was given,” and refused to charge the jury, upon re- 
quest of counsel for prisoner, that said last section of the 
code applied to cases of mutal combats only; which said 
motion in arrest of judgment, and for a new trial were re- 
fused. Whereupon, counsel for prisoner excepted and assign 
error. 

The ground in the motion for a new trial, that the ver- 
dict was contrary to the evidence, not being insisted on, it is 
deemed unnecessary to give a statement of the testimony. 


Ramsey & Cariruers, for plaintiff in error. 


Oxtver, Sol. Gen.; WeELLBoRN, Jounson & Stoan; and C. 
J. Wirirams, for defendant in error. 


By the Court.——McDonatp, J. delivering the opinion. 


[1.] By law, the Court may fix any time for the execution 
of a prisoner convicted of a capital offence, between twenty 
and sixty days from the day of the sentence. Cobb, 840, 
The right conferred on parties to suits in the Circuit Courts 
to have thirty days to draw up and submit to the Judge who 
heard the cause, a bill of exceptions, does not change or mod- 
ify in any respect, the statute requiring the Court to fix the 
time for the execution of prisoners. The Court cannot fix 
the time within twenty days of the day of the sentence, and 
that gives time enough, if we were allowed to consider that 
matter in deciding the question. 

.The plaintiff in error moved for a new trial, on three dis- 
tinct grounds. The first ground, “that the verdict of the 
jury in said case was contrary to law and evidence,” was not 
insisted on in this Court. 

[2.] The Court admitted evidence that the deceased was 
a small man, and the prisoner was a large man, and the ad- 
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mission of this evidence is urged asa ground fora new trial. 
From the proof submitted to the jury by the defendant, it is 
manifest that the counsel for the prisoner was attempting to 
make out a case of justifiable homicide, in self-defence. To 
make out this defence, it must appear that, the danger to the 
person killing “was so urgent and pressing, at the time of the 
killing, in order to save his own life, the killing of the other 
was absolutely necessary.” If the prisoner might have pre- 
vented injury to himself without taking the life of the de- 
ceased, by reason of his superior size and strength, the kil- 
ling was not absolutely necessary in order to save his own 
life. The evidence of one of the witnesses is, that he sup- 
posed the deceased, when he was approaching him, the wit- 
ness, with an open knife, intended to cut him, but he stopped 
him. The testimony of another witness is, that when the 
deceased was going upen Stowers with his knife, the prison- 
er stopped him. He had strength enough to prevent an in- 
jury to others, without taking the life of the deceased. The 
evidence ought to have been admitted, to enable the jury to 
form a more satisfactory judgment upon the necessity of ta- 
king the life of the deceased. 

[3.] We see nothing in the charge of the Court, or in his 
refusal to charge as requested, to warrant the granting of a 
newtrial. A killing in self-defence was unquestionably at- 
tempted to be established by the prisoner, and the charge of 
the Court was, as it ought to have been, to enlighten the jury 
as to the law bearing upon that defence; to impress upon 
them, that it is not every danger to the person of the slayer 
which justifies the killing of another; but that it is a danger 
to his life so great, that inorder to save his own life, at the 
time of the killing, the killing of the other was absolutely ne- 


cessary. 

[4.] We donot think that the last section of the charge, 
given from the code, applies to cases of mutual combat only. 
Mutual combats must be on sudden prevocation, without 
malice, to reduce the homicide to manslaughter. On such 
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oecasions, the parties usually come to blows upon provoca- 
tion. Butif one party, ina slight assault, declines a contest 
on equal terms, and shoots the assailant down, is the offence 
to be mitigated to manslaughter? Or to be held to be justi- 
fiable homicide? He does not act or defend on the ground, 
that he feared the party killed, but on the ground of the ab- 
solute necessity of taking the life of the assailant, for the pre- 
servation of hisown. The object of that part of the section 
to which the request refers, is to impress on the Court and 
jury, that the accused must have been without blame in the 
killing; that he declined a contest in the beginning, or after 
it had begun; that he was unwilling to enter into it; and 
that it was pressed upon him by the deceased, and that the 
killiug was absolutely necessary to the preservation of his 
own life. 

The last ground in the motion is, in effect, the same as the 
first, which was abandoned, that the jury found contrary to 
law and evidence, for if there was no evidence of malice, 
there could have been no finding of murder. But upon look- 
ing through the evidence, no one, we regret to say, can doubt 
of the existence of malice on the part of the plaintiff in error. 
If he had no particular malice against the deceased, there 
was no considerable provocation, and all the circumstances 
of the killing show an abandoned and malignant heart. 


Judgment affirmed. 
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Rozsert S. Harpaway, plaintiff in error, vs. Epwarp T. Tzy- 
Lor, and ALEXANDER LowTuaen, defendants in error. 


The presiding Judge has a discretion on the continuance of a cause; if he thinks 
it unjust to charge it to either party, he is not bound by law to de it. 


Practice, from Muscogee county. Determined by Judge 
Worritz, May Term, 1858. 


On the trial of a claim case, counsel for plaintiff took ex- 
ception to the execution, of a set of interrogatories offered by 
claimant, which the Court sustained, and a continuance was 
about to result. Whereupon plaintifi’s counsel withdrew the 
objections ; counsel for claimant objected to proceeding to 
trial, on the ground that the direct interrogatories were not 
fully answered. 

The Court sustained the objection and held, that the case 
should be continued. Counsel for plaintiff insisted, that the 
claimant should be charged with the continuance. The 
Court refused and ruled that the case should be continued 
generally. 

To which ruling plaintiff’s counsel excepted, and assigns 
the same as error. . 


Doveuerry, for plaintiff in error. 


WE LLBorN, Jounson & Sion, for defendants in error. 


By the Court.—McDona tp, J. delivering the opinion. 


The simple question in this case is whether the presiding 
judge was bound by law to charge the continuance of the 
cause to the party, whose interrogatories had not been fully 
answered. 

It did not appear that it was the fault of the party, or of 
his counsel, that they were not fully answered. It was the 
fault of the commissioners who are officers of the law. 








| 
| 
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On such questions, the presiding Judge must have and exer- 
cise a discretion toadminister the law justly between the par- 
ties,and we have no doubt of its proper exercise in this case. 


Judgment affirmed 





Samvet H. H111, plaintiff in error, vs. Jenny Mrrcue nt, de- 
fendant in error. 


A contract by the Express Company for the transportation of mailable matter, over 
the usual mail route between cities in the United States, unless it be such matter 
as is excepted from the prohibitions in the Acts of Congress, is void, and the Com- 
pany has no lien growing out of such contracts. 


Trover and Bail, from Muscogee county. Tried before 
Judge Worritt, May Term, 1858. 


Certain packages were sent from San Francisco, California, 
to Jenny Mitchell in Columbus Georgia, by Freeman & Co’s 
Express ; Samuel H. Hill reported to Jenny Mitchell’s agent 
that they were in his possession, as agent for Harden’s Ex- 
press Company, in Columbus, and he could have them, by 
paying the freight and insurance on them. Jenny Mitchell’s 
agent refused to dothis, and Hill refused to give them up, and 
this action was brought. On the trial of the case at the re- 
quest of plaintiff's counsel the Court charged the jury: 

That the packages conveyed from San Francisco to Colum- 
bus, were mailable matter, and their being conveyed over a 
postal route of the United States, was a fraud upon the post 
office laws, and that the defendant was not entitled to any- 
thing for such conveyance; to which defendant excepted. 
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The defendant requested the Court to charge the jury, that 
if they believed from the evidence that the packages were 
the property of the plaintiff, that she had a right to convey them 
to Columbus, Georgia, from San Francisco California, in any 
manner she pleased, either through the post office or in any 
other manner. 

The Court gave the charge with the qualification, that 
‘ifthe packages were conveyed over a post office route, 
‘that the defendants were not entitled to recover anything for 
freight and insurance; and that the contract was void; te 

“which defendant excepted. _ 

The defendant asked the Court to charge the jury, thatthe 
retaining of the property by the common carrier, until the 
freight was paid, was in4Jaw no conversion; which the Court 
charged with this qualification, that the contract for convey- 
ing these articles over a postal route of the United States, was 
void, and this being the case the retaining of the property,. 
after demand, was a conversion; to which defendant ex- 
cepted. 

The defendant asked the Court to charge that if the con- 
tract for conveying these packages was a violation of the 
postal laws of the United States, the plaintiff is particeps crim- 
inis, and cannot take advantgze of her own illegal act. ; 

Which the Court refused and defendant excepted ; and on 
these several exceptions assigns error. . 


B. A. Toornron, for plaintiff in error. ' 
R. J. Moses by Joun A. Jonzs, for defendant in error. 


By the Court.--McDowatp, J. delivering the opinion. 


‘ 
This is an action of trover, instituted for the recovery ot 


certain California State bonds and deeds conveying land) 
which were sent by Harden’s Express from San Francisco, 
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in the State of California, to Columbus in this State over the: 
usual mail route. They were transmitted by express with- 
out the authority of the defendant in error, who is the own- 
er, and she refuses to pay the amount charged for their trans- 
portation, and the plaintiff in error refusing to deliver them 
without, this suit was brought for their recovery. The defen- 
dant in error insists, that the contract for their transportation, 
is an infraction of the postal laws of the United States, and 
that no freight or other charge can be demanded of her, and 
that the defendant in the Court below has no lien upon them 
for such freight or charge. If the bonds and deeds are mail- 
able matter, and the Express Company is prohibited by law 
‘from transporting such mailable matter, then the contract, 
being in contravention of public law, is void, and the defendant 
ean claim ne right of any sort under it. The 9th section of 
the Act of Congress of the 3d March, 1845, declares it to be 
unlawful for any person or persons to establish any private 
Express or Expresses for the conveyance, or in any manner 
to cause to be conveyed, or to provide for the conveyance or 
transportation by regular trips or at stated periods or inter- 
vals from one city, town or other place, to any other city, 
town, or place in the United States, between and from and 
to which cities, towns, or other places the United States mail 
is regularly transported under theauthority of the Post Office 
Dep*:tment, of any letters or packets or packages of letters or 
other matter properly transmittiblein the United States mail, 
except newspapers, phamplets, magazines, and periodicals. 
A penalty of one hundred and fifty dollars is inflicted by the 
Act for its violation. Brightly’s Dig. 767. 

The same Act declares what shall be matter properly trans- 
mittible by mail. All letters and newspapers, all magazines. 
and phamplets periodically published, in regular series, or 
in successive numbers under the same title &c., and all other 
written or printed matter, whereof each copy or numbershall 
not exceed eight ounces in weight, except bank notes sent in 
packages or bundles unaccompanied by written letters, are 
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declared to be such matter. Any packet or packets, of what- 
ever size or weight, being made up of any such inailable mat- 
ter, shall subject all persons concerned in transporting them 
toall the penalties of the Act, equally as if it or they were 
mot so made up into a packet or packages, Jb, 768 and 769. 
By the same Act, books, magazines or pamphlets, or néws- 
papers, not marked, directed, or intended for immediate dis- 
tribution to subscribers, or others, but intended for sale as 
merchandize, and transported in the usual mode of transpor- 
ting merchandize over the particular route used, and sent or 
consigned to some bona fide dealer or agent for the sale there- 
of are not within the prohibition. Books bound or unbound 
not weighing over four pounds are to be deemed mailable 
matter. /b. 786. Were these bonds and deeds mailable 
matter? They were either written or printed matter, and 
each one does not exceed eight ounces in weight. It follows 
that they are mailable matter. If each bond or deed is under 
eight ounces in weight, the transportation of a packet of 
whatever size or weight, is prohibited under a penalty, and 
is unlawful. | 

The Act of Congress prohibits the establishment of a pri- 
wate Express for any such purpose and prohibits its under a 
penalty. 

The business is un'awful, and ecntracts made with the 
persons who, in defiance of the law, carry it on, and in fur- 
therance of that business, are unlawful and void, The ob- 
ject of the Government was to prevent effectually, allar- 
rangements and practices by which the revenue of the Post 
Office Department might be cut off or impaired. The Acts of 
Congress are plain and intelligible and it would be well for 
those who incautiously violate them to look to it. 

It is argued, that if the contract falls within the prohibi- 
tion and is therefore void, that still the defendant is a com- 
mon carrier and of course, has a lien in that character until 
eharges are paid, and that his possession was legally aequir- 
ed, If it be truv that the possession was legally acquired, it 
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is:a possession for the true owner, and if he hold against the 
owner after a demand, it is a denial of the owner’s right and 
a conversion, What right has heagainst the rightful owner, 
if he acquired that possession from a person who had neither 
power nor authority to deliver the possession? None at all, 
The rightful owner has a right to claim her property when- 
ever she finds it, and because the person who has it isa 
common carrier, he cannot demand of her the discharge of a 
lien, which did not originate in any contract with her ex- 
press or implied for the transportation. Suppose she did not 
desire the property sent? 

But the contract for the transportation was illegal and void 
whether express or implied and in whatever form present- 
ed. Itis equally a fraud on the postal laws, whether the 
packet was transported for one dollar or for five hundred, or 
if it was wholly gatuitous. No lien can attach in such case. 


Judgment affirmed. 


j 


‘Psrer McLanen, plaintiff in error, vs. ExizaABeTs Lone, 


: adm’rx, &c., defendant in error. 
{1,] In a case of deceit, the purchaser does not loss all right of action, by using the 
thing purchased, after he discovers the deseit, or even, after a tender back of the 
thing and a’refusal to receive it. ? 
[(2.]' In an action of deceit, if the property is of any value, that value must be allew- 
ed to the defendant, in the assessment of the damages. 


. 


, Action on the case for deceit, in Muscogee county. Tried 
, before Judge Worritt, May Term, 1858, , 
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Davis Long brought an action of deceit, against Peter 
McLaren, in which he alleged that McLaren had sold him 
an unsound hegro asa sound negro, knowing the negro to 
be’ unsound; in another count he alleged that the said defen- 
dant and Milton S. Latham as defendant’s agent, fraudulently 
colluded and sold said negro to plaintiff, as a sound negro, 
when he was unsound, and so known to be by McLaren. — 
Afterwards, Long died, and his widow, Elizabeth, was made . 
a party in his place. On the trial of the case the j jury found 
for the plaintiff, and defendant by his counsel moved for a 
new trial on the following grounds: 

Because the verdict was contrary to the evidence. _ 

Because the verdict is manifestly against the weight of 
evidence. 

Because the Court erred in refusing to charge the jury when . 
requested to do so in writing, that if the proof showed that 
plaintiff after knowledge of the unsoundness of the slave, and 
after he tendered him back, and the defendant'refused to ac- _ 
cept him, used him as her own property, and still continues 
to do so, that the plaintiff cannot recover in this action. 

Because the Court refused to charge as requested in writ- 
ing, if the jury believe that plaintiff, after he knew of the un- 
soundness of the negro, retained him and hired him out twe 
or three years, and still retains him in possession, that he 
cannot recover, although it appears that he first tendered him 
back to defendant, and defendant refused to receive him. 

Because the Court charged the jury, that the measure of 
damages was the price for which the negro was purchased 
by the plaintiff, and the interest thereon ; provided, the slave 
was tendered back in a reasonable time, “ail the discovery 
of the fraud, if any. 

Because the Court allowed the bill of sale of Latham to be. 
inttoduced in evidence in this suit, the said Latham not being i 


a party thereto. 
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Brief of Evidence. . 

Nathaniel Nuckolls testified, he knew the negro; saw him 
a short time after his son-in-law, Long, bought him; looked 
dropsical; Long applied to Latham to take him back, and La- 
tham refused, saying that McLaren would make the warranty 
good; McLaren himself acknowledged to agreeing to make the 
warranty good, but refused to take the negro back, when ten- 
dered to him by Long; Latham soon after left for California ; 
Was a young man and had no property. The negro is now 
in possession of the administratrix of Davis Long. 

Dis. Billing and Bozeman, in connection with Hoxey and 
Wildman, on examination of said negro, testified, they believ- 
ed him dropsical at the time of the purchase by plaintiff. 

John R. Hull testified, the negro was a confirmed druuk- 
ard; McLaren sold the negro to Latham for $600, and he was 
to stay in the store a few days until Latham could see if he 
- could sell him, In a few days Long calicd to enquire of 
McLaren about the negro, defendant said he was a good for 
nothing drunken dog, and Long said if that was all the troue. 
ble he could manage him. Defendant gave the negro a very 
bad character fora drunkard, and more than Hull thought 
he deserved. 

Nimrol Long and Dr. Oliver Walton testified by interrog- 
atories, Long says, day after the purchase, Lull called on 
him to endorse a note made by Davis Long, his son, 
for the purchase of a negro belonging to defendant, as Hull 
said, Hull was aclerk in defendant’s store; witness saw the 
negro a few days after, and thought he was unsound from his 
inabilty todo labor. Walton saw and examined the boy ; 
thinks he had hydrothorax at the time of the purchase, 

Milton S. Latham testified, by interrogatories; he purchas- 
ed the negro of defendant and sold him to Long; made ar- - 
rangement at the time that the negro should remain with de- 
fendant, and defendant to wait on him for the money until | 
he could sell him; met Long a few days after, and they went 
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together-to defendant’s store,'tu see the negro; Long asked 
Latham, in the presence of defendant, if the negro wassound, 
and Latham replied, I don’t know, but referred him to Mc- 
Laren, who said yes, so far as he knew, except that he would 
get drunk when he got about liquor; and Long replied that if 
that was all he could manage that, when he got him to 
his plantation’ away from liquor;and Long agreed to 
give Latham his note for $700, McLaren agreed to discount 
the note for his debt on Latham, which was done; there were 
no private interviews or collusions between Latham and de- 
fendant except as above stated. Defendant gave Latham a. 
warranty bill of sale, and Latham released defendant with- 
out consideration, or without money being paid, on the first 
February, 1850. McLaren, the defendant, did not procure 
Latham to sell the negro for him; was not to givehim any- 
thing to sell him at a given price, The billofsale to Latham 
from defendant, dated 10 January, 1850, and release on the 
back to McLaren from Latham, dated the first February, 
1851, was read in evidence. 

Philo Wildman, examined the boy three times, at request 
of defendant. First time two or three months before the sales. 
second, a month after; and the third time, about six weeks 
after the sale. Two first times he thought him healthy, and 
the last he thought he had incipient dropsy. At the second - 
examination, defendant told Wildman, Long had bought the 
negro from him; Wildman was a physician. 

Latham testified, that so far as he knew, the whole trans- 
action was fair on the part of all the parties. - , ; 

The Court refused the motion for a new trial, wherenpon 
defendant excepted and assigns error. 


R. J. Moses by Jonny A, Jonzs, for plaintiff in error. 


Jonnson & Sioan; and Denrox, represented by Sioay, for, 
defendant in error. 


. 
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By the Court—Bennina, J. delivering the opinion. 


The two requests seem to go upon the assumption, that if 
Long used the negro as his own after his knowledge of the 
negro’s unsoundness ; and especially, if he used the negro 
as his own, after such knowledge and a tender back of the 
wiegro, and a refusal by Mr. McLaren to receive the negro, 
gach using of the negro, amounts to an election to consider 
the negro as sound, and consequently, amounts to a waiver 
of all right of beri in the case, 

We do not think, that the law warrants such an assump- 
tion. No authority was referred to us in support of the as- 
sumption. 

There was nothing, then, as we think, in the two grounds 
consisting of the refusals to charge these two requests. 

The Court charged the jury, “that the measure of the 
damages was the price for which the negro was purchased by 
the plaintiff, and the interest, provided, the slave was tender- 
ed back in a teasonable time after the discovery of the fraud, 
if any.” 

This charge would perhaps be right, if Long had elected to 
rescind the contract and sve for the original purchase money 
and interest, asin that case,the parties would have been put 
in statu quo, which would give Long a right to have back 
his money and the interest on it, and, McLaren, (or Latham,) 
a right to have back his negro together with the negro’s hire. 
But he did not do this. He suedin deceit—which was real- 
ly claiming under the contract. The action of deceit, though 
itself in tort, grows out of contract. It is true, that there was 
evidence showing that an offer was made to return the slave, 
butit is also true, that there was evidence showing that 
this offer was refused, and, that Long after such refusal, used 
the negro instead of abandoning him, and brought suit, in 
deceit, instead of, in assumpsit. All of which taken to- 
geier, shows, that although he offered to return the negro, 
yet that, when the offer was refused, he elected, not to re-, 
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scind the contract, but to hold on to it, and rely upon the 
right to compensation for the deceit. 

What then is it, that would have been the measure of this 
compensation? The purchase money and the interest thete- 
or? Only in case the negro was utterly worthi¢ss. In that 
case, this might, perhaps, have been the measure of the dam- 
ages, though, it may admit of a question, whether interest, 
€0 nomine, can be given inéort. But, the negro was not ut- 
terly worthless, He was able to do“a half hand’s work ;” 
he hired for $65, in 1854; when his health was last heard 
from, it had improved.” “I think, however, that his health 
has improved, some,” says, Dr. Walton speaking on the 11th 
of February, 1854. 

[2.] We think, then, that the Court ought to have told thé 
jury, that if they found against McLaren, they must allow 
him in the verdict, the value of the negro, and of his hire. 
And, therefore, we must grant a new trial. 

This makes it unnecessary, to express an opinion on the 
ground insisting that the verdict was contrary to the evi- 
dence; still, as the question is made, we may say that we 
should find some difficulty in holding that the verdict is not 
against the weight of the evidence. 

The only remaining ground of the motion, is, that the Court 
admitted to the jury, the bill of sale made by Latham, the 
suit being against McLaren. But the great question in the . 
case was, whether or not, this bill of sale though signed by 
Latham, was not really the bill of sale of McLaren. Long | 
insists, that Latham, in the sale of the negro, was merely act- 
ing for Mclaren, Whether Long was right or not, was a 
question for the j jury, and on that question, the bill of sale 
was certainly relevant—so, we see nothing wrong in its ad- 
mission. 





New trial ordered-on the ground of the charge. 
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Isaac E, Bowes, plaintiff in error, vs, Tomas L. Dovetass, 
adm’r., defendant in error. 


{1-} To sustain 2 motion to dismiss, made by way of demurrer to the declara- 
tion, the motion will not be allowed, unless every material fact on which the , 
motion is founded, is apparent in the declaration. 


{2.] Evidence onght not to be admitted unless it be applicable to some issue 
made in the pleadings. ; 

[3.] If a note be given for a balance on an account stated, the account thus set- 
tled cannot be pleaded as a set-off. The proper defence is one which makes 
an issue upon the settlement. 


{4.] Afler the dissolution of a partnership, one partner cannot bind another by 
a new contract. 


Complaint, from Randolph county, ‘Tried before Judge 
Kappoo, May Term, 1858. 


Kirksey and Bower were partners, and after they had dis- 
solved, Kirksey converted an open account against the firm 
into a liquidated demand, by signing the name of the firm 
under seal toa note in favor of Hendrick & Hungerford. 
This note fell into the possession and control of Hendrick, 
who sued Kirksey and Bower upon it. 

Upon the trial, defendant’s counsel moved to dismiss said 
cause as to Bower, on the ground that it appeared, from the 
declaration, that the instrament sued on was under seal, and 
executed and delivered by only one member, in the name of 
the firm. 

Which motion was overruled, and defendant, Bower, ex- 
cepted. 

Thereupon plaintiff put Kirksey on the stand, who testi- 
fied that he and Bower had been partners, and that he exe- 
cuted and delivered the instrument sued on at the time it 
bore date, and that Bower was not present or assenting; that 
they dissolved partnership in the latter part of 1851. The 
note sued on bore date April 6th, 1853. That after dissolu- 
tion with Bower, he went into partnership with Marlin be- 
fore he made this note, and continued, under the new firm, 
o trade with Hendrick, and that this note was given in set - 
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em2nt between the old firm of Kirksey & Bower, and’ of ' 


Hendrick and Hungerford. 

Cross examined. He stated ythat at the time of the ma- 
king of the note, Kirksey and Bower owed Hendrick & Hun- 
gerford nothing; that they owed them—K. and B.—upon a 
fair settlement, and that the balance was struck in favor of 


Hendrick and Hungerford by mistake, and said note given’ 


fox it. 

Plaintiff moved to strike out what Kirksey had said on 
cross examination, to which defendant objected. The Court 
sustained the motion, and defendant excepted. Defendant 
moved the Court to be allowed to amend and plead the 
amount due to Kirksey & Bower by Hendrick & Hungerford 
in off-set. Which the Courtrefused, and defendant excep- 
ted. 

Defendant introduced Eugenius Douglass, who testified 
that he, as agent of Hendrick, to whom the assets of Hen- 
drick and Hungerford had been turned over after dissolu- 
ticn, took the note which Kirksey made and delivered, and 
he knew the firm of Kirksey & Bower had been dissolved. 

Breagan swore that the old firm of defendants was dis- 
solved in Decen-ber, 1851, and it was advertised and posted 
about Cuthbert; and Hendrick lived in and about Cuthbert 
all that time, and must have known it. 

Defendants then requested the Court to charge'the jury, 
in writing : ' 

“That after dissolution, one partner cannot, by his sepa- 
rate acknowledgment, convert an open account into a liqui- 
dated demand so as to charge his former partner: , 

That after dissolution, one partner cannot, by his separate 
acknowledgment, convert an open accountinto a liquidated 
demand, so as to charge his former partner with interest: 

That after dissolution, one partner cannot bind his former 
partner by a new contract, even though it be for an amount 
due by the partners before dissolution: 

That after dissolution, one partner has no authority, from 


- 
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the mere fact that they had been: partners, to charge his for- 
mer partner by executing a sealed instrument in the name 
of the firm; and if so executed by one partner, it does not 
bind him who did not execute it, unless expressly author- 
ized. 

All which charges, as requested, the Court refused to give, 
but charged the jury, that if they believed the instrument 
sued on was given on a settlement of accounts between -the 
old firms of Kirksey & Bower and Hendrick & Hungerford, 
they must find for the plaintiff; and that they had no right 
to consider any mistake that had been made in the settle- 
ment, or any of the evidence ruled out. 

To all which refusals to charge, and the charge given, de- 
fendant excepted ; and on the several exceptions herein con- 
tained, assigns error. 


1. E. Bower, for plaintiff in error. 
Doverass & Doverass, for defendant in error. 
By the Court——McDonatn, J. delivering the opinion. 


[1.] The motion to dismiss the case was made before any 
proofs were submitted to the Court and jury, and was pred- 
icated on what appeared in the declaration, The note isa 
sealed note, and is signed with the firm name, but it does not 
‘appear by whom it was signed, whether by Kirksey or Bow- 
er; nor does it appear in the declaration that both partners 
were not present, assenting to it, We are of the opinion of 
the presiding Judge in the Court below, that the cause ought 
not to have been dismissed. 

{2.] If, when a party to a suit is introduced as a witness 
on thé trial, the party introduced has a right to testify i in the 
catisé generally, beyond the point to which he is introduced; 
orif he cannot testify but in explanation thereof, the pleadings 
ought to be such as to make the evidence admissible under 
het: The defendant no where plead the non-existence 
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of an account due to the firm to which the note was given, 
by the firm giving the note. The defendant, Bower, pleads 
that it was given by Kirksey, his former partner, for his pri- 
vate debt, and that it was not given for any matter or thing 
within the scope of any partnership business, if any part- 
nership ever existsd. Independent of other considerations, 
the evidence was not admissible under the state of the 
pleadings. If the plea had set up such defence, the plaintiff 
might have been able to prove an account due by the defen- 
dants to the firm of Hendrick & Hungerford during the ex- 
istence of both partnerships. 

[3.] Under the facts disclosed in the record, we will not 
overrule the decision of the Court below refusing the motion 
to file a plea of set-off. The proper defence was a special 
plea, under our statute, setting forth the facts which were 
proven on the trial. If there were mutual accounts, they 
were settled by the giving of the note, and an account thus 
settled could not be pleaded as a set-off. Fraud or mistake 
in the settlement would have been a good defence to the 
note, to the extent that either could have been established. 

[4.] The plaintiff in error submitted, in writing, several 
requests to the Court to charge the jury, amounting, in effect, 
to the same thing, that the defendant, Kirksey, had no right 
to bind Bower, after the dissolution of the partnership, by a 
new contract, even though the consideration be a debt due 
by the partners before dissolution. This point has been 
ruled by this Court, and upon the authority of that adjudica- 
tion we hold, that the Court ought to have charged the jury 
as requested; that after the dissolution of the firm, one of 
the former partners cannot convert an open account, not 
bearing interest, into a liquidated demand bearing interest, 
so as to charge the other partner with a liability, with which 
he was not chargeable at thetime of the dissolution, Hum- 
phries vs. Chastain, 5 Ga. 166. 


Judgment reversed. 
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R. M. McLeop et al, Trustees &., vs. Toe Savan- 
nau, ALBANY AND Goir Raitroap Co. 


McDonatp, J. dissenting. 


According to the complainant’s bill, which is true for the 
purposes of this investigation, the plaintiffs, by a direct chain 
of title, from Joseph Hill down to themselves, stand in his 
stead as to all the rights which were granted to him by an 
Act of the General Assembly of Georgia, of June 26, in the 
year 1806, securing tohim, his heirs and assigns, the exclu- 
sive right to build a bridge over the Ogechee river. If the 
grant, then, to Hill, vested in him such exclusive right, and 
in addition thereto, guaranteed to him, that on the perform- 
ance by him, his heirs or assigns, of the conditions specified 
in the grant, no person or persons should, at any time, build 
any bridge or keep any ferry on the Ugechee river, within 
five miles, either above or below the said bridge, the Leg- 
islature, according to the construction placed on such grant, 
could not, by a subsequent Act, either directly or indirectly, 
invalidate or impair the terms on which that grant was accep- 
ted, without providing that compensation should be made 
them. 

If Hill acquired such a title, a subsequent grant of the 
identical right, or of one which impaired its value, by admit- 
ting the construction of a bridge or the keeping a ferry with- 
in the prohibited limits, could not avail the grantee. It would 





* This dissenting opin'o1 of Judge McDova.p, being misplaced at the time the 
@aso was put to pr-ss, is inserted here. See the case reported, ante, p. 445. 
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be void. I will examine the Act conferring on Joseph Hill 
the exclusive right to build the bridge or keep a ferry. The 
Legislature and Joseph Hill must be regarded as contracting 
parties, and the Act of the Legislature referred to, as the con- 
tract. The second section of the Act grants to Hill the ex- 
clusive privilege of erecting a bridge over the river, Great 
Ogechee, at or near the place where the ferry was then kept 
in the county of Chatham, but to this exclusive privilege is 
added no prohibitive stipulation preventing any person else 
from erecting a bridge or keeping a ferry within any specified 
distance of the point to which the exclusive privilege is atlixed. 
But Hill was required to build the bridge in a complete and 
substantial manner, and capable of sustaining and passing 
all carriages in common use. The bridge was to be buils 
within three years from the date of the Act; it was to be re- 
built when necessary, and Hill, his heirs and assigns were to 
keep the. bridge in good and sufficient repair forever. Hill, 
his heirs and assigns, were to’ hold the same, and all emolu- . 
ments arising therefrom. The exclusive privilege granted 
by the Act was to build a bridge at or near the place where 
the ferry was then kept in the county of Chatham. This 


‘was by the second section of the Act. Had the Act stopped 


here, there would have been an express grant of an exclu- 
sive privilege, from which would have been implied a res- 
triction upon the Legislative power to make a subsequent 
grant of a privilege to another person to erect a like bridge 


_at the same place. There would have been an express grant, 


and an implied prohibition of subsequent legislation. But 
as an Act of legislation merely, there could have been no 
express or implied restriction on the power of a subsequent 
Legislature. The Act must have amounted to a contract to 
have brought into operation and application, the clause of 
the Federal Constitution which prohibits the several States 
from passing laws impairing the ebligation of contracts. 
The Act has all the elements of a contract about it. The 


second section may be construed as a covenant, that if Hill 
? 
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his heirs or assigns, would build a bridge over the river, and 

at the place mentioned, within the time specified, and of the 

description therein set forth, rebuild it when necessary, and 
keep it in repair forever, they should have all the emolu- 

ments arising therefrom, and the exclusive privilege of erect- 

ing such bridge at that place. This is a complete contract. 

The exclusive privilege, and the duration of the right are 

expressed on the one hand, and the consideration on the 

other. But in this contract, there is nothing in the letter, 

which would restrict the Legislature from granting a like 

privilege to another person to construct another bridge, not 

at or near the place specially designated, but so near it as te 

interfere seriously with the privilege previously granted, and 

to. operate ruinously perhaps to the party induced by the 

prior grant to engage in the expensive enterprize. Whether 

this second grant would be a violation of the first, I will not 

discuss, as it is not, in my view, necessary to a decision of 
the point before the Court. 

But for some reason, perhaps, from an apprehension on the 
part of the grautor, that Hill his heirs or assigns might be 
unwilling to engage in so costly an enterprise, without a pro- 
vision effectually securing to them freedom from competition q 
within a limited distance, the Legislature in the fifth section 
enacted that it should not be lawful for any person or per- 
sons, at any time or times, to build any bridge or keep any 
ferry on the Ogechee river, within five miles either above or 
below the said bridge. This wasa supper-added covenant. 
It did not extend the right to Hill to select any point with- 
in the distance of ten miles on the river, within which he 
might build his bridge. His exclusive privilege as to place 
of building, and duration of right remained unaltered, andno 
additional exclusive privilege was given to him. This sec- 
tion of the Act makes it unlawful for any person, at any time, 
to build any bridge or keep wny ferry within five miles, &e., 
&c. Ifthe object of this section of the Act was to induce 


VOL, x xv.—4 6. 
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Hill, his heirs or assigns, to undertake an enterprise, which 
they would not have undertaken without it, as guaranteeing 
to them all the emoluments that could reasonably be expect- 
ed from travel ofall sorts at that crossing, it is certainly a vio- 
lation ofthe contract and an infringement of their rights, for 
any person, natural or artificial to build any bridge of any 
sort within the prohibited limits, by which their emolu- 
ments are diminished, The Legislature has made no grant 
which necessarily interferes with its prior grant, or from 
which can be inferred an intention on the part of the Legis- 
lature to interfere with its contract with Hill, his heirs or as- 
signs. By an origina] Act and several amending Acts, it in- 
corporated the Savannah, Albany and Gulf Railroad Com- 
pany. By theoriginal Act the Company was authorized to 
construct a Railroad between Savannah, or some point on the 
Central Railroad near Savannah, and Albany. None of the 
Acts designates a route. The location of their road is left en- 
tirely with the Company. If any right of the plaintiffs, there- 
fore, has been infringed by the location, it has been by the: 
voluntary act of the Company, under a very general power 
in their charter, and not by any special authority in the Act, 
and it seems to me to be unjust to say that the Legislature in- 
tended to grant a power to do an act in direct conflict with their 
prior grant, These grants are similar in their origin, The grant 
of the exclusive privilege of building the bridge, with a guar- 
anty that no other bridge should be built within five miles 
above or below, had its foundation in public convenience. 
Nothing else could have justified the prohibition of the own- 
ers of the soil on each side of the river, for five miles above 
and below, from building bridges or erecting ferries on their 
own land.;, The grant of the charter to the defendants had 
its origin, in a more extensive public convenience. In each 
case there isan appropriation of the property of one person 
to another, or what is equivaient to it, and this appropriation, 
in each case, depends for its support on the same priuciple, 
viz: the power of a whole community to seize private property 

















APPENDIX. 723 


Mcleod, et al., vs. The Savannah, Albany and Gulf R. R. Co. 








and apply it to its own use, whenever its convenience requires 
it, upon making compensation for it. Without pausing to 
question the propriety of extending this principle, in favor of 
persons natural or artificial, who project works for individ- 
ual profit by which the public generally may benefited, I 
will remark that such extension of it is now so well estab- 
lished by repeated adjudications, that when a person acquires 
a right by this pracess, it is to be regarded as much an inter- 
est and property as if he held it by grant from the owner, . 

Hill, his heirs and assigns, in virtue of the section of the 
Act prohibiting any person at any time, from building any 
bridge within five miles above or below the one he had the 
exclusive privilege of erecting, had such a property in the 
river and its banks for that distance, as would render an ene 
try thereon by any person for the purpose of constructing a 
bridge of any sort, an invasion of his rights of property. 
But it is said that Hill had the exclusive privilege of con- 
structing a bridge capable of sustaining and passing carriages 
in common use; that railroads were not then thought of in 
this country; and he was not required to put up a structure 
capable of sustaining locomotives or cars, and that it must 
not be presumed that the Legislature intended to deprive it- 
self of the power of engaging in or authorizing, such works 
for the greater public convenience as subsequent improve- 
meuts in the mode of transportation or of traveling should 
establish as necessary to it; and that the grant to Hill being 
an exclusive grant must be construed strictly. I do not dis- 
pute a single position contended for. The grant to Hill, his 
heirs or assigns, is a grant to build a bridge capable of sus- 
taining and passing carriages then in common use; and as 
his is a grant of an exclusive privilege, it cannot be constru- 
ed that he has an exclusive right to build a railroad bridge, 
and to collect tolls from every train that passed. He has no 
such authority, and he and his heirs, or assigns, could not be 
supported in any such pretence. He cannot be required to 
put up such a bridge, because it is not his contract to do it 
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He was bound to erect and keep in repair the kind of bridge 
specified in the Act; but if he would do that, and he, his 
heirs and assigns, would keep it in repair forever, it should 
not be lawful for any person, at any time, to build any bridge, 
(not a bridge capable of sustaining and passing carriages in 
common use) but any bridge, within the distance specified in 
the Act. The object was to impress Hill, his heirs and as- 
signs, with the strongest assurance, that the Legislature, the 
other contracting party, could express, that, if he or they 
would construct a bridge of the sort described in the second 
section of the Act, and keep it in repair forever, no bridge 
should ever be built within the prohibited limits, which 
could interfere with the emoluments to be derived from that 
costly work. The Act confers a perpetual right, and Hill 
his heirs and assigns, assume a perpetual obligation. There 
is nothing in the case of Charles River Bridge vs. Warren 
Bridge, in 11th Peters, which countenances the doctrine 
contended for in this case. There was no exclusive privi- 
lege there. There was nothing in the first charter prohibit- 
ing the construction of any bridge within a limited distance, 
On the contrary, the principle is there admitted, or is clearly 
to be extracted from the case, that where there is a grant of 
exclusive privilege by express words or necessary implica- 
tion, it is inviolable. In granting a charter to the Central 
Railroad and Canal Company, the Legislature declared that 
it should “not be lawful for any other railroad or canal to be 
built, cut or constructed in any way or manner, or by any 
authority whatsoever, running laterally within twenty miles 
of the route adopted, unless by the said company, or with 
the consent of the Board of Directors of said company.” 
The exclusive right granted to this company is not unlike 
that granted to Hill, his heirs andassigns. The latter clause 
of the sentente quoted is altogether supererogatory, as the 
company itself might unquestionably have accepted a grant 
to itself, or might have waived the protection given to it in 
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the Act by consenting to a grant to other persons to a 
a lateral road within twenty miles of its route. 

But suppose the Legislature were to deem it proper to 
grant to another company the privilege of running another 
railroad within the prohibited distance, on the ground, that 
the public convenience absolutely demanded it. There is 
no constitutional obstacle. Every contract of the sort is 
made subject to that inherent power in the State as sovereign, 
to take private property for public use, by making compen- 
sation. A franchise is property, and may be seized for pub- 
lic purposes; for all private interests, according to principles 
now so repeatedly adjudicated as to be well established, must 
yield to what the Legislature considers a public necessity, 
But should the Legislature deem that a great supervening 
public necessity demanded an invasion of the chartered 
rights of the Central Railroad and Banking Company, can it 
be pretended that any Act for that purpose would be valid 
or binding which did not respect the rights of private proper- 
ty, and make it a condition that just compensation should 
be made for it? The Courts at least, would interpose, or 
ought to do so, in my judgment, until the party whose rights - 
of property had been violated, was compensated. 

I think, that by the Act of 1806, Hill, his heirs and as- 
signs, had the exclusive privilege of building a bridge of the 
description specified in the Act, and at the place therein 
designated, and that no bridge of any sort interfering with 
the tolls of his bridge could be erected by any person within 
five miles of it, above or below. 

It is further my opinion, that there is no express grant by 
the Legislature, of authority to the defendants to build their 
bridge within that prohibited distance, and that to construct 
it there, was their voluntary act, for which they are respor- 
sible; that the bridge and franchise of plaintiffs are property, 
and the interference with them is a trespass on individual 
right, which ought not to be permitted but on condition that 
compensation is made to the owner. 
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I further believe, that the erection of a railroad bridge 
within the prohibited distance, is a violation of the rights of 
Hill, his heirs and assigns, under the Act which authorized 
them to construct and keep in repair the bridge and forbad 
the erection of any bridge within the specified limits, and 
that the quantum of damages sustained thereby, should be 
ascertained in the manner pointed out by law, in regard to 
other property, and should be paid by the defendants, The 
franchise granted to Hill is private property, and if taken for 
public use, compensation should be made. West River 
Bridge vs. Dix, 6 Howard’s Sup. Ct. Rep. 507. Iam there- 
fore of opinion that the judgment of the Court below ought 
to be reversed. 
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ADMINISTRATORS AND EXECUTORS. 


1. To entitle an administrator to maintain trover against 
the vendee of his intestate’s son and heir at law, it is not 
necessary to show an otder of the Ordinary authorizing 
a sale of the slaves. eid vs, Butt, adm’r, - 


2. A purchases of B. a slave; C, the father of B, dies, 
and D, the administrator of C, brings an action of tro- 
ver against A, to recover the negro, alleging that it was 
in the possession of his intestate at the time of his 
death, and he was the owner thereof. 

Held, That the plaintiff was entitled to recover the 
whole property: alifer, if the defendant had made 
proof that there were no debts due by the estate; in 
that case the plaintiff could only recover the inter- 
est or share of the other distributee or distributees of 
the estate in the property. Jd. 


3. An order of Court appointing A. C. C. adminis- 
trator on the estate of J. B. C., on his giving bond and 
security in $1000, with a subsequent order granting A. 


C. C. leave to sell land as such administrator, is admis- 


sible to prove the administration. Burkhalter vs. Ec- 
tor. - - - - ° ° 


4. It is not necessary to the validity of a claim to land at 
executors or administrators sale, that bond and securi- 
ty should be given. Falls vs. Griffith, adm’r. 
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5. The failure of the representatives of an estate to in- 
ventory and sell a portion of the property found in pos- 
session of their intestate, at his death, but claimed by 
a third person, ought not to prejudice the title of the 
estate ; provided the circumstances were such as satis- 
factorily to account for the omission. Walker vs. Wal- 
ker, adm’r. - - . . - 


6. Heirs at law may, upon a special case made, as for in- 
stance upon a charge of collusion between the parties, 
institute suit over the head of the administrator, mak- 
ing him a party defendant in the case. It requires, 
however, a clear case, to justify this interference with 
the duecourse of administration, by the trustee appoint- 
ed by the testator, or by the Ordinary. McLendon et 
uz., et al.,vs. Woodward et al. - — 


7. F. intermarried with S., a widow, with several minor 
children.' By the consent and counsel of the brothers 
of his wife, F. received at the same timea negro girl, 
which he sold, together with her infant child; with the 
understanding that the debts of the former husband 
were to be paid out of the proceeds and the children 
raised and supported. D. one of the brothers-in-law ad- 
ministered many years afterwards, on the estate of the 
former husband, and brought trover against F. for the 
negroes : 

Held, That.upon a bill filed, the administrator was 
bound to account for the debis and expenses of the es- 
tate and family ; allow F. to retain his distributive share, 
and also to deduct the amount of certain demands paid 
out for one of the children, deceased. Dorsett, adm’r, 
vs. Frith. - - - - - 


8 An-admihistrator may retain a debt due to himself 
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from his intestate, though the debt was barred by the’ 
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statute of limitations, at the death of the intestate. Ba-_ 


ker et uz., et al., vs. Bush, adm’r. els 
¢ 


See Commissions, 


ADVANCEMENTS. 


A testator used this language in his will, “it is my will 
and desire, that at the division of .my property, each 
one,” (legatee,) “shall be’ charged with, and account for 
in said division, all money or property they have receiv- 
ed from me, so as to make them share equally in the 
property to be divided, and in advances,” 

Held, That the legatees were bound to account for all 
money “received” by them, as much that received 
by them, as a loan, as that received by them, as an ad- 
vancement, Lz’or’s of Nolanvs. Bolton et al. - 


AMENDMENTS, 


1. Under the Act of 1854, complainant may amend his 
bill as matter of right at any stage of the cause, wheth- 
er in matter of form or of substance. Camp vs. Ban- 
eroft, Betts §& Marshall. : - - 


2, When the plaintiff in trover begins his petition thus: 
A.B. administrator &c. of &c, and tenders his letters as 
his authority to bring the action, if it be not a suit by 
him, as administrator, (as for myself, I hold it is,) it is 
clearly amendable, so as to make it such, by. prefixing 
as often as may be necessary, the potent little monosyl- 
lable, as. Laughter vs. Butt, adm’r. - - 


3. A suit brought in the name of a person to whom a 
note not negotiable has been passed, may be amended 
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by inserting the name of the payee for the use of such 
person. Hayne, et al, vs. Perry. - - 400 


See New Trial, 5. ° 


APPEALS. 


1. It is in extreme cases only, that ajury should award 
twenty-five per cent., the maximum damages known to 


the law, for a frivolous appeal. McMillan et al., vs. 
Lawrence et al. - - 45, ‘ 


2. The amount of damages to be assessed, in each case, 
is a question for the jury alone, uninfluenced by the 
opinion of the Court, touching the matter. Jd. 


3. In awarding damages, the jury need not be restricted 
to the particular facts of the case, but may look to the 
condition of the country, the price of property, the 
worth of money, &c., and then assess such a per cent 
as may seem to them reasonable and just, under all the 
circumstances, provided they are satisfied, that the ap- 
peal was frivolous and intended for delay only. Jd 


4. An Attorney at law is not authorized to make the af- 
fidavit required by the Act of 1842, 'to entitle a party to 
appeal without the payment of costs or giving securi- 
ty. Elder vs. Whitehead. - - - 


5. Persons who are cited in the Court of Ordinary, be- 
come parties to the proceeding, and when there is an 
appeal in that proceeding, they are carried up as parties 
to the appellate Court, though they may not be the ac- 
tual appellants ; consequently, it may happen, that the 
appeal will be good as to them, when it will not be 
good as tothe actual appellants. Warnock vs. Wat- 
son, et al. - . . - - 








IN DEX. 
ARBITRATION AND AWARD. 


1. A case pending in Court, and referred to arbitrators, 
by agreement of the parties, comes under the XXXth 
section of the Judiciary Act of 1799, and not under the 
Arbitration Act of 1856 ;.and in such a case, it is error 





q3t 


in the Court to direct the award to be entered by the . 


Clerk upon the minutes of the Court, without first hear- 
ing and determining the validity of the exceptions filed 


to the award. 
The Act of 1856 applies only to cases originating out 
of Court. Walker, ex’or, vs. Walker et al. - 


2. The minutes of arbitrators ina cause referred to them, 
cannot be madea part of the record of the cause. Wal- 
ker et al.vs. Walker ex’or. - - - 


3. A bill of exceptions (and bond and security given and 


cost paid) to the judgment of the Court, orderingan ° 


award of arbitrators ¢o/be entered on the minutesof the 
Court, does not suspend proceedings in the same, on @ 
motion to make the award the judgment of the Court; 
the motions being distinct and independant of each 
other. Jd. 


4. Anaward is subject to be set aside, for a mistake in 
it, even though, the mistake may not be apparent on the 
face of it. King vs. Armstrong. - : 


ASSAULT AND BATTERY. 


See Criminal Law, 11. 
ATTACHMENT. 


A bond with security given to a plaintiff in attachment, 
by the defendant, with a condition to produce the prop- 
erty levied on at the day of sale, is notthe bond requir- 
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ed by the 11th section of the Act of 1886, Moody vs. 
Morgan. - . - : - $8} 


See Justices Court. 
ATTORNEY AT LAW. 
See Appeals, 4. 


See Continuance, 2. 


See Illegal Contracts, 2. 
BANKS AND BANKING, 


The fraudulent organization of a Bank cannot be set up 
asa defence against the payment of an acceptance, 
The Southern Bank of Georgia vs. Williams. - 534 


BILLS OF EXCEPTION. 


See Criminal Law, 35. 
See rbitration and 4ward, 3. 


BILLS OF EXCHANGE AND PROMISSORY NOTES. 


1. A promissory note, on the face of it joint and several, 
but signed by but one inaker, who puts it in circulation, 
is good againsthim. Dickerson vs, Burke. - 225 


2. Itis to be presumed that a note transferred, was 
transferred before due, and that the holder is a bona 
fide holder for value, and in such case, the note itself is 
evidence of no notice of a defence except such as may 
appear on the face of it. Jd. 


3. The holder is not bound to prove that he gave value 
for it, unless it be first established that the note was lost 
or stolen. Jd. 
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4, A. and B. give their note payable to C., for the hire of 
a negro for a particular year. The negro having been 
previously hired to another person, the note is returned 
to B., who, for a consideration, re-issues it to D. 

Held, That the original note having become /unctus 
upon its re-delivery to one of the makers, on account of 
the failure of consideration, could not be re-issued by ° 
B., especially to one who had a knowledge of all the 
facts, Mickelberry & Mobley vs. Shannon, adm’r, 237 





5. In a suit on a promissory note, slight evidence that 
title to the note is in the plaintiff, will be sufficient to 
prevent a nonsuit. Stamper, et al,vs. Hays. - 546 


6. A receipt of payment, though not obtained fraudu- 
lently, yet, if obtained by mistake, or without consid- 
eration, does not bind. Jd. 


7. A purchaser, even with notice, from a purchaser 
without notice, is equally protected with the latter. Za. 


8. If there are equities against a negotiable note, it is to be 
presumed that the transferree of it had notice of them, 
provided he became such transferree, when the note 
was overdue. Williams & Co.,vs. Nicholson. - 560 


9. Where A. obtains advances from a bank to buy cotton, 
and it is understood that payment is to be made by giv- 
ing drafts on thé cotton, on the factors to whom it was 
to be forwarded : 

Held, that the factors having failed, a tender of drafts 
upon said house, is no discharge of the original liabili- 
ty. Johnson & Co., vs. The Mechanics and Savings 
Bank - : . - - - 643 


BOND FOR TITLES. 


1. A. person who sells land, receives notes for the pur- 














734 INDEX. 


chase money, and gives a bond to make a title when 
the money is paid, on the death of the purchaser insol- 
vent, is entitled to have the land sold and the proceeds 
applied to the payment of his debt, and the excess alone 
can be claimed by the creditors. Strickland, adm’r, vs. 


Dent, - - - - - - - - > 


2. The vendor, in such case, cannot claim a ratable pro- 


portion of his debt estimated at the full amount, from 
the general asseis of the estate, and then claim the land, 
as not having been paid for, The debt of which he 
has a right to claim a ratable payment, is the balance 
remaining after crediting the amount for which the land 
may have been sold. Jd. 


BRIDGE, FRANCHISE OF—AND WHEN IN- 
FRINGED, &c. 


The Legislature, in 1806, authorized Joseph Hill to erect 


a toll bridge across the Great Ogechee, at a particular 
place; and the Act provides that it shall not be lawful 
for any one to erect any other bridge within five miles 
above or below. The toll bridge was built, and has 
been kept up ever since, In 1847 &1851, the Legisla- 
ture authorized the construction of a railway across 
the same river, between Savannah and Albany, which 
would necessarily cross near the first bridge, and which 
was actually carried across, within a mile and a half 
below the same; 


Held, That the franchise granted to the Railroad Com- 


pany was not the same as that conferred on the first 
gtantee, nor so similar as to be deemed an infringe- 
ment upon the prior charter, in the sense in which a 
new bridge or ferry interferes with one previously es- 
tablished at the same point; and that no injunction 
will be granted, nor compensation decreed, by way of 
damazes in such case. McDonatp, J. dissenting. 
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McLeod et al., vs. Savannah, Albany and Gulf Rail-— 


CERTIORARI. 


1. The notice of a party, that‘he intends to apply fora 
writ of certiorari, to carry up to the Superior Court a 
decision of the Inferior Court, need not be accompa- 
nied, either by a copy of the bill of exceptions tender- 
ed to and overruled by the Inferior Court, nor of the 


2. A certiorari does not lie at the instance of the State 
to the Superior Courts, to obtain a rehearing in the In- 
ferior Courts, against a slave, who has been acquitted 
for an alleged violation of the Acts of 1818, Cobd 992, 
or of 1835, Cobb 1008. The State vs. Lavinia et al, 





(slaves,) - - - ans ie te Se 


CHARGE OF THE COURT. 


1. Charge to the jury that they might find according to 
the weight of probability, that which ever way they be- 
lieved the weight of probability to be, they might find, 
is erroneous; the evidence should so preponderate in 
favor of the party for whom the verdict is rendered, as 
to satisfy the jury that he is entitled toit, Parker vs, 
Johnson,adm’r, - . - . SS sac - 


2. P. sued M., and garnished A. & F., who answered, 
that they had made to M., their negotiable promissory 
note. This garnishment was served before the note 
fell due. Afterwards C. sued A. & F., (the makers,) on 
the note, who pleaded and proved the garnishment, the 
judgment thereon, and payment of the judgment; and 
asked the Court to charge the jury, that the onus was 
on C. to show that he obtained the note, before the sere 
vice of the garnishment on them. 
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road Co., - - - - - - - ~ 445 


petition for certiorari. Johnston vs. Martin et al, 268 
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Held, That the Court erred in not socharging. French 
& Aven vs, Campbell, - - ~ - 600 


See Crim Law, 13, 22, 23. 
CLAIMS, 


1. It is not necessary to the validity of a claim of land at 
executors or administrators sale, that bond and se- 
curity should be given. Falls vs. Griffith adm’r, 72 


2. Acclaim of a slave levied onto satisfy an execution 
issued from a Justices Court must be returned to the 
Superior or Inferior Court whichever may be first held. - 
Cottle vs. Dodson, . - - + 633 


COMMISSIONS. 


An executor of an executor is entitled to commissions 
on pecuniary legacies paid out under the will of the 
first testator—commissions to be retained out of the 
fund due to the legatees; but he is not entitled to com- 
missions from the estate of his immediate testator, on 
the hypothesis that the amount was due as a debt from 
his estate to the former estate, unless it appears that the 
fast testator claimed the fund adversely to the legatees, 
under the first will. That the money and notes of the 

~ two estates were so commingled, that they could not 
be distinguished, makes no odds, if the deceased execu- 
tor had charged himself with them, which he must be 
presumed to have done, if the contrary does not ap- 

pear. Jones ex’or, ex parte, : - - 414 














CONSTITUTIONALITY OF LAWS. 


1. The Act of 5th March, 1856, establishing a Crim- 
inal Court in the City of Atlanta, and authorizing a 
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bill of indictment, in case of misdemeanors, to be found 
by nine Graad Jurors, not unconstitutional. Thurman 
vs, Tue Slate, - - - ° “ 


CONTINUANCE. 


1. The Solicitor General moved to continue, saying, 
that the State was not ready. The Court granted the 
motion. 

Held, That as an abuse of discretion does not here affir- 
matively appear, this Court would not interfere with 
the judgment, if it coudd ;— 

And that, as it could not do so if it would, the case is 
one that it ought not to entertain. Turner et al. vs. 
The State, . . . - - 


2. When the party resides out of the county, the attorney 
may make the showing for a continuance, provided for 
by the 35th rule of Court. .The case is the same, when 
the privy liable over to the party, resides out of the 
county, if it is he that defends the suit. Christian vs. 
Mansfield, - - - - - 


$. Presiding Judge has a discretion in the continuance 
of a cause, and if he thinks it unjust to charge it to 
either party, he is not bound by lawto do it. Harda- 
way vs. Taylor & Lowther, - - - 


See Crim. Law 28. 
CONTRACT. 


i. The rule that words spoken before and at the making 
of a written contract merge in the contract, does not 
apply when the words spoken themselves constitute 2 
contract, the parties to which, are not the same as the 
parties to the written contract, Ford vs Smith, 
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the rights and liabilities between the parties to it, Za, 


3. Even when the werk has not been done according 
to the contract, yet if received, and of benefit to the 
party receiving it, he shall pay for ita sum equal to 
the value of the labor and materials, Jd. 


Seé Mailable Matter. 
CORPORATIONS. 


1. Certain persons associated and drew up a declaration 
and recorded it, agreeably to the Aciof 1847, authoriz- 
ing persons to prosecute the business of manufactur- 
ing with corporate powers and privileges, and assumed 
the name of the Madison Steam Mill Company. On 
the 11th of February 1854, the Legislature passed an 
Act granting corporate powers and privileges to the 
Madison Steam Mill Company, recognizing it as a bo- 
dy corporate and politic, declaring among other things 
that it should have, possess and enjoy all the franchises 
which were then held by the said company. 

Held, That these two Acts so far as they are consistent 
with each other make the charter of the company. 
Johnson vs. Crawley, - - ° . 


2. The acceptance of the new Act did not destroy the 
old organization. Jd. 


| 3. If an agent of a corporation have authority to con- 
| vey or mortgage, and affixes thereto anything which the 
| law recognizes as a seal when affixed by a natural per- 
| son, it will be a good execution amped ab by the 
corporation. Jd. 





2. When a contract has been repudiated by both of the 
parties to it, it ceases to be the criterion for measuring 
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COSTS. 


1. The Superior Court may order its Clerk to revise and 
review a judgment for costs, and order them to be re- 


taxed. McGuire et al. vs. Johnson, - - = + 


2. A party cast in the Supreme Court liable for the costs - 


in that Court; and ifhe eventually succeed in his cause 
in the Superior Court, he cannot recover them. Jd. 


CRIMINAL LAW. 


_L The possession and occupancy of a house by a per- 
son, as a dwelling house, is sufficient evidence of own- 
ership thereof in that person, to support an allegation 
in an indictment for larceny. from the house, that the 
prisoner entered the dwelling house of that. person. 
Markham vs. The State, - - + - - 


2. When there is no evidence that a boarder hired a par- 
ticular room to lodge in, it is not error in the Court to 
refuse to’charge ihe jury, that the indictment ought to 
have charged the offense to have been committed in the 
hired lodgings of a boarder. Jd. 

3. The 18th section of the 14th Division of the Penal 
Code, authorizes a demand for trial, to be made at the 
first, or at the second Term, but not afterwards, Price 
vs. The State, - - - : - : . 


4. Provocation by threats will not be sufficient to reduce 
the crime from murder to manslaughter, where the. per- 
son killed is unarmed, ard neither making or attempt- 
ing any violence upon the prisoner, at the time of the 
‘killing. Hawkins vs. The Siate, - - - - 


5. If sufficient time has elapsed for reason to resume 
~her sway, the killing will be attributed to deliberate re- 
venge, and punished as murder. Jd. 
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6. Malice shall be implied where no considerable 
provocation appears, and where all the circumstances 
of the killing show an abandoned and malignant heart. 
Td. 


7. If the indictment omits to specify the crime with 
which the defendant is intended to be charged, the de- 
fect is fatal. The State vs. Woodley, - . 


8. The offence of being an accessory before the fact in 
murder, is one that may be committed by aslave; and 
one which, if committed by a slave, is to be punished 
with death. Thornton (a slave) vs. The State, - 


9. A slave convicted of murder, but not sentenced, is a 
competent witness for the State, on the trial of an- 
other slave indicted as accessory before the fact in the 
murder. Jd. 


10. There wasa fight between two persons. They were 
separated. Thirty minutes afterwards, whilst one of 
them was undergoing an examination, as to his wounds, 
with his pantaloons down, he was attacked by the 
other. 


Held, that the two fights were distinct, and thatthe first — 


made no part of the second; and therefore, that on an 
indictment for the second, evidence of the first was 
not admissible. Whilden vs. The State. - ~ 


11. On an indictment for stabbing, the jury may find a 
verdict of guilty of an assault and battery. Jd. 


12, An indictment charging the accused tvith the of- 
fence of trading with a slave without written permis- 
sion from his owner, &c., need not charge the name 
of the owner or the slave, nor the ownership of the 
property traded. Stringfield vs. The State, . 


13. If the Court charge the jury in a criminal cause, 
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that if they believe that one of two or more acts, neces- 
sary to constitute the offence charged in the bill of in- 
dictment be proven, they should find the defendant 
guilty, it is error. McLeland vs. The State, : 


14. When two persons are indicted together, and a true 
bill found against both, but one only is arrested, ar- 
Faigned, and put upon his trial, a general verdict, “ We 
the jury find the defendant guilty,” is sufficiently cer- 
tain as to the individual intended. Martin vs. The 
State, - - - - - - 


15. A juror who, while consulting with his fellow-ju- 
rors in a criminal case, refers to another offense, alleged 
to have been committed by the defendant, saying “he 
is a bad man any how,” and especially if he acknowl- 
edges that this other imputed crime influenced the ju- 
ry in convicting the accused, evinces a bias of mind 
that disqualifies him from serving as a juror. Jd, 


16. The rule stated, as to the taking down of testimony 
in casesof felony; and the use to be made of the same. 
Conner vs. The State, ~ - - - 


17. An indictment or presentment good, although an 
impossible day be stated, as that on which the offense 
was committed. At any rate, the objection comes too 
late after verdict.’ Jd. 


18. If jurors, to constitute a panel in a criminal case, 
be summoned by bailiffs, it is good. da. 


19. Where the witness in a criminal case, is unable, 
from his physical condition, to speak audibly, his an- 
swers may be communicated in his presence and hear- 
ing by a sworn officer of the Court. Za. 


20. Although the crime of larceny may be complete as 
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to two persons, as much so as though no other was 
concerned, still another may bea principal in the same 
offense. _ Id. 


21. When an escape by the prisoner is put in evidence 
by the State to raise the presumption of conscious 
guilt, it is competent for the prisoner to rebut it by 
showing that it was attributable to the fear of serious 
personal injury from the friends of the deceased, and 
not from a consciousness of guilt. Golden vs. The 


State, - - - ~ - - 


22. It is not error in the Judge to say I “‘ apprehend” 
the rule of law to be this. It being synonymous 
with understand, conceive, believe. Jd. 


23. To tell the jury, after charging the law in a ctiminal 
case, that they should not differ from the Court on 


slight or trivial grounds, but should be “ clearly satis- 
fied” that the Court was wrong before they did so, is 
objectionable. Jd. 


24, One may kill another against whom he entertains 
malice, and yet not be guilty of murder. Jd. 


25. There can be no murder without malice, express or 
implied. 

A homicide may be reduced to manslaughter where no 
actual assault has been ‘committed on the person of 
the defendant; and: where no attempt has been made 
to commit a serious personal injury. upon the accus- 
ed. Jd. 


26. Drunkenness cannot excuse crime; modern decis- 
ious go so far as to hold that drunkenness may be con- 
sidered on the question whether the prisoner was ex- 
cited by passion or actuated by malice, in committing — 
ahomicide. Jd. 
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27. To justify taking human life, the law makes no dis- 
crimination in favor of a drunkard or a coward, or any. - 
particular individual; but the circumstances.must. be: 
such as to justify the fears of a reasonable man. Id. 


28. Where there are cross indictments, the acquittal of. 
the defendant who is the prosecutor inthe case about: 
to be tried, is no ground for a continuance; nor is the 
fact, that the prosecutor is a member of an influential 
family, and of the party in the majority, and politics to — 
some extent. was mixed up with the trial which had 
taken place, and had given rise to excitement. _ Gallo-' 
way vs. The State, - - - - 596 


29. Error cannot be assigned on the conclusion of fact 
of the presiding Judge acting as trior. Jd. 


30. In cases on the criminal side of the Court, in which 
defendants are entitled to a trial on demand, the presid- 
ing Judge cannot order a mistrial but for providential 
cause &c., without the consent of the defendant. Get- 
ger vs. The State. - - : - - 


31. An indictment concludes properly, if it follows the 
form prescribed by the statute. Camp vs. The State, 


32. Manslaughter may be committed by killing a slave, 
Re : 


33. That a bill of indictment for manslaughter, charges — 
facts in the body of it, which constitute ‘murder, is no 
ground for arresting the judgment. Jd. 

34. It is not necessary for the jury to incorporate in their 
finding the definition ‘of the offense charged in the in-- 
dictment, Jd. 


35. The Act giving parties carrying causes to the Su- 7 
preme Court thirty days to prepare and submit a’bilf'of* “ 
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exceptions to the Judge who tried the cause, does not 
change the law in regard to the sentence of prisoners 
convicted of capital offences, Hinch vs. The State, 699 


36. On the trial of a prisoner for murder, who endeavors 
to make out a case of self-defense, it is competent to 
prove, on the part of the prosecution, that the prisoner 
was a large, and deceased a small man. Jd. 

37. It is right for the Court, on trials for murder, when 
the accused relies on self-defense as a justification, to 
enlighten the jury as to the law bearing upon that de- 
fense. Jd. 


$8. The latter clause of the 15th section of the 4th di- 
vision of the Penal Code, does not apply to cases of 
mutual combat, only, but to cases in which the accused 
declines a contest on equal terms, but shoots down his 
assailing adversary. Jd. 


See Constitutionality of Laws. 


See Evidence, 4. 
DAMAGES. 


1. “Speculative damages” are not recoverable, ed vs. 
The City Council of Augusia, - - - $36 


2. In an action of trover, to recover for the conversion 
of slaves, which have been sold by defendant and can- 
not be delivered, the purchase money with interest 
thereon, is a proper criterion of damages, provided the 
sale has been fair. Dorsett, adm’r, vs. Frith, - 537 


See Appeals, 1, 2, 3. ; 


See Deceit, 2. 
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DECEIT, 


1. In a case of deceit the purchaser does not lose all 
right of action, by using the thing purchased, after he 
discovers the deceit, or even, after a tender back of the 
thing and a refusal to receive it McLaren vs. Long, 
adm’ z, - . - : - - 


2. In an action of deceit, if the property is of any value, 
that value must be allowed to the defendant, in the 
assessment of the damages, Jd. 


DEEDS OF GIFT—OF SLAVES, 


2. A deed of gift of a slave, if made and recorded ac- 
cording to the provisions of the Act of 1838, “to pre- 
scribe the mode of making gifts of slaves,’ is good 
against subsequent purchasers from the donor. Pyron 
vs. Parker, - - - - - 


2. Where it turns out, upon the trial of a cause, that a 
paper purporting to be a deed of gift of certain slaves 
not specified, has been in existence and destroyed by 
the donor, no advantage can be taken of the instru- 
ment; nor can any presumptions be made to the pre- 
judice of the party making it, unless it be first made 
to appear that the paper had been executed and deliv- 
ered; and that the negroes in dispute were included in 
it. Reid vs. Butt adm’r, . eat aie Giada 


DEMAND FOR TRIAL. 
See Crim. Law, 3, 30. 


DISTRIBUTION OF ESTATES. 


1. Grand children cannot take in a will, under a be- 
quest to children, unless there be something in the will 
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to indicate and effectuate such intention by the testator. 
Waitker et al. ex’ors vs. Williamson et al, - a 


2. Nothing would pass to'a son of a testator, under a 
bequest to his children, who died in the lifetime of the 
testator. Id. 


3. Where ‘there is a power of appointment; the: execu- 


tion of the power must fail, before the property, the 


subject of the appointment, can be distributed. - Zd. 


4. Children of a testator’s children who died before the 
making of the will, take under a bequest to his child- 
ren, living at the time the estate is to be divided, and 
their representatives, if they should be dead. Jd. 


5. If there be an intestacy in regard to any part of a 
testator’s estate, the executors shall hold it in trust for 
the benefit'of the nextof kin of testator,» Za. 


6. A son, in life at the time of the makiug of the will, 
but who dies in’ the lifetime of the testator, does: not 
answer the description of children, to whom the pro- 
perty is given. Jd. 


7. Legatees are not to account for property as advance- 

~ ments given to them in a will, in the distribution of a 
part of the testator’s estate not disposed of by the will 
Id. 


8. An illegitimate child fully legitimated by an Act of 
the Legislature, passed by the procurement of the puta- 
tive father, becomes his lawful child, and such child 
and his lawful children, upon the death of either, in- 
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testate, inherit from’ each other. Shelton et al. vs. 


Wright, adm’r, - . - - -, 636 


See Adm’rs and Ez’ors; 7. 


See Husband and wife. 


DIVORCE—ALIMONY—COUNSEL FEES, 


1. Where the: husband and wife separate by agreement, 
and she takes back as her separate estate, the property 
which she brought into the marriage, and subsequent- 
ly, the husband sues for a total divorce, no further al- 
lowance will be made to the wife, for her maintenance 
during. the pending of the libel ; the: Court, however, 
will, upon application, compel the husband to:advance 
to the wife, money enough to cover the expense of de- 
fending the litigation. Killiam‘vs. Rilliam, - 386° 


2. A Court hasno jurisdiction over a case in which: nei- 
ther of the parties:is, or has ever been, in the State, or 
is a citizen, or a resident of the: State, or the owner of 
property in the State. House us. House, - - 473 


DOMICIL. 


A man residing’in Rome, wounded another, and fled 
into Alabama, leaving his wife’ behind him, who con- 
tinued’ residing where they had been residing, when® 
he fled. In the course of a few months, he was sued, — - 
and copies of the writs were left for him, with his wife, 
at the place at which he was residing when he fled. 

Held, that there was not enough in this to show that he 
had changed his domicil at Rome for any other domi- 
cil; and, therefore, that the writs were well served. 
Barrett & Williford et al.vs. Black, Cobb & Co., - 151 
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DRUNKENNESS, 
See Crim. Lato, 26, 27. 
EJECTMENT. 


1. In ejectment the plaintiff read in evidence a grant to 
Larey J. Simmons; he then offered a deed from Lacey 
J. Simmons, 

Heid, that this deed, though not following the grant, 
was admissible under the Act of 1802, prohibiting the 
Superior Courts from withholding “ any grant, deed, or 
ether document from the jury.” Simmons et al. vs, 
Lane, - - - - - - 


2. A writing, to serve as a color of title, must, at least, 
not be one in which the writer disclaims title in him- 
self, and admits titlein another. Jd. 


3 When a man who has been holding land, without a 
title to it, voluntarily abandons it, the presumption is, 
that he has not been holding it adversely, but in sub- 
ordination to the title of the true owner; and, there- 
fore, he can not insist upon such possession, to make 
out title in him, under the statute of limitations, Rus- 
sell vs. Slaton, - ~ - - - 


4. Where the defendant in ejectment takes another per- 
son on the land in dispute, rentshim the premises, and 
after nailing up the cabin, the only building on the 
place, they retire together, charging the witness not to 
disclose the transaction; is the possession changed ? 
Quere? Clearly it is not, if the whole affair be color- 
able only, end intended to avoid a suit at the instance 
of the plaintiff against the defendant as tenant in pos- 
session. Oliver et al. vs. Williams, - - 


EQUITY. 
1. A lot of land is sold under a proclamation by the 
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Sheriff that it is sold to pay the purchase money, which 
is understood by the by-standers to mean, to satisfy the 
vendor’s lien, and it is so meant by the Sheriff, and it 
turns out to be a mistake—no deed having been exe- 
cuted and filed, in compliance with the statute: 

Held, that the sale will be rescinded at the instance of 
the bidder, and a re-sale ordered. Horton & Rikeman 
vs. Moyers, - - - - - 


2. A bill, showing that the land, the subject of the suit, 
is owned by several tenants in common, some of 
whom are allege! to have made valuable improve- 
ments on parts of it,and showing other equities prima 
JSacie, against the defendants, is not without equity, and 
to be retained for a hearing. Jackson et al. vs. Jones 
et al, - - - . - - 


3. When there isan adequate remedy at law, equity 
will not interfere. McLeroyvs. McLeroy, - = 


4. A demand for $28 is not beneath the dignity of a 
Court of Equity in Georgia. North vs. Ashcraft et 
al, - - - - - - 


5. To entitle a complainant in equity to relief on the 
ground of fraud, there must be damage as well as 
fraud. Bighy vs. Powell, adm’r., - - = 


6. It is no ground of equity that counsel misrepresented 
the contents of a bill of exceptions to the Judge for his 
certificate or signature, or to the counsel of the oppo- 
site party for his acknowledgment of service. In such 
cases, it is always at hand and ought to be read. Jd 


7. A complainant seeking relief, cannot rely on a mere 
obiter of the Court during the progress of an argn- 
ment before it, as settling the law, nor of a declara- 

tion by a member of the Court ef what would have 
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been the decision: of the Court under a different state 
of facts, which would have been presented had henot 
been entrapped by representations of opposite counsel, 
as entitling him to an equity, when there is none with. 
out it, and the declaration is not sustained by the law. 


Id. 


¢ & The omission of a-palpable duty ought never to.be 
allowed asa ground of equity. Jd. 


EQUITY PLEADING AND PRACTICE, 


1. A plaintiff in Equity being allowed by the Court to 
dismiss his bill without prejudice, may move to re- 
instate his cause. Warner vs. Graves, et al, - 


2. The cause should bere-instated in Court if the neces- 
sity for its dismissal was superinduced by the error of 
the Court. Jd. 


3. When the bill seeks to set aside a deed, and prays 
that the defendant may be compelled to produce it in 
Court, aud deliver it up to be cancelled, and the plain- 
tiff annexes a copy to his bill, which defendants admit 
to be a true copy, and the defendants, moreover, file a 
cross bill, and attach a copy of the same deed as an 
exhibit, the Court, on motion of plaintiff, may and 
ought to compel the defendants, at the hearing, to pro- 
duce the original deed, to be read in evidence. Jd. 


4. Persons interested in the subject matter of a suit in 
Chancery, ought to be made parties, Our statute makes 
an exception in suits for the distribution of estates, but 
it makes no other innovationon the rule. lam ef al. 


vs. Garrard. . - - - - 


S. It may be to the interest of one of two joint makers of 


557 
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a note, that the note should not be set aside. by the oth- 

er. When it is, he is. a proper party defendant to a dill 

by the other, to set-aside the note. “Williams & Co., vs. 
Nicholson. . > - - - “560 





6. No error for the Court to allow a complainant to re- 
scind an order, to amend the bill, passed on his own 
application and for his own benefit, the bill having not 
been amended. Brooks vs. Colby, adm’r, §&c. - 634 


EVIDENCE. 


1. A witness who hasbeen the owner of mills for 25 or 
30 years, may be admitted to give his opinion as to the 
capacity of a person as a millwright, judging from the 
fact that his work did not answer the purpose intend- 
ed. Doster vs. Brown. - - - . 


2. The Acts of Congress of 1790 and 1804, prescribing 
the mode for makiug the Acts of the Legislature, re- 
cords, judicial proceedings and exemplifications of of- 
fice books, in one State, evidence in another, does. not 
abrogate the common law method of proving these 
documents, but is merely cumulative. Goodwyn vs. 
Gooiwyn. - - - - 203 


3. The Courts in this State have no right to require the 
production of are original execution from another State, 
An examined copy, proven in the mode prescribed.by 
law is sufficient. Jd, 


4. On atrial for murder, it is not.competent, in order to 
reduce the homicide to mauslaughter, toask a witness 
if, from the conduct, countenance and language of the 
deceased, he did not believe it was his intention to kill 
the prisoner? The wilnesses must testify to facts, and 
not give their opinion. Hawkinsvs. The State. ies: 
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§. A tax execution levied on tract of land No. 224 in 
the 5th district of Carroll, is no evidence to support a 
sale of the same number in the 3d district, and is inad- 
missible for that purpose. Dickerson vs. Burke. ‘ 225 


6. The marks on bales of cotton is no evidence of the 
contract between the parties; they are mere directions 
to the carrier as to the place of ultimate destination. 
Rome Railroad Co., vs. Sullivan, Cabot §& Co. -  228- 


7. A witness is competent to testify, who has no certain 
interest in the event of the suit, and where the judg- 
ment in the case cannot be given in evidence, e.ther 
for or against him, in a subsequent suit against him- 
self. Edwards vs. McKinnon. . - + sf 


8. “The oath of the party, stating his belief of the loss 
or destruction of the original, and that itis not in his 
possession, power or custody,” is a sufficient foundation 
for the introduction of a second copy of such origi- 
nal. Poullet and Wife_vs. Johnson,et al. - 408 


9. Verbal admissions are legal evidence, to prove a trust 
resulting by implication of law. Id. 


10. Where the admission or exclusion of certain testi- 
mony cannot affect the real merits of the case, and no 
new trial is asked, the Judgment of the Court below 
will not be reversedon account of any error as to the 
competency of said proof. Churchill et al, vs. Cor- 
ker, adm’r. - ~ . - - 479 


11. The Act prohibiting attorneys from testifying in cer- 
tain cases, (Cobb, 280,) does not apply, where the facts 
to which the evidence refers, occurred in another case, 


fa. 


; ® 
12. It is not necessary in this State, that any will, wheth- 
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er of real or personal property, should be re-proven when 
offered in evidence, in any Court in Georgia, asa muni-:: 
ment of title, but a certified copy of the:probate, from.» 
the Ordinary, under the seal of that Court, makes it 
testimony. j 

Recitals in the judgments of the Courts of Ordinary, 
stand upon the same footing as the judgments of all” 
other Courts of general jurisdiction. Jd. 


13. A purchaser with warranty, finding a third person 
in possession of the land, sued him for the land; of 
that suit, his warrantor had notice; judgment went 
against the purchaser. Afterwards, he sued the war- 
rantor on the warranty and relied on this judgment to 
show a breach of the warranty. 

Held, That the judgment was prima facie evidence of 
such breach. Gragg vs. Richardson. - + 566 


14. Record of a cause between other parties admitted to 
prove that there wasa judgment. Chance vs. Summer- 
Sord, - - - - - - 662 


15. Evidence admissible to prove that such judgment 
was paid, and by whom it was paid. Jd, 


16. Note sued on no part of the record of the judgment © 
obtained thereon ; and if a copy be addmitted in evi- 
dence without objection, it may be considered by the 


jury. Id. 


17. Evidence ought not to be admitted unless it be appli- 
cable to some issue made in the pleadings. Bower vs. 
Douglass, adm’r. a: - - = - “714 


18, oshe kept by the party himself, saving noclerk, with 
VOL, XXxV.—48. : 


A. 


,% 
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alterations and erasures.of amounts, are not admissible 
in ‘evidence. « Doster vs. Brown. - - 
See @dm’rs'and-Ez’ors. 3. 


See Criminal Law, 10, 21. 
See Granis1. 
EXEMPTION LAWS—CONSTRUCTION OF, 


1.-Under the Act exempting house and lot not exceed- 
ing a.certain value in acity or town from levy and sale 
in-payment of debts, and. a house and lot of greater val- 
ue: being owned: by the debtor,a sale may be made, and 
a sum of money may be allowed the debtor from the 
proceeds of sale, equal in amount to the specified value 
-of property exempted by the Act from sale, as an equit- 
able mode of partitioning. Dearing vs. Thomas. 


2. The removal of the defendant from the house and lot, 


does not subject it to the payment ofa debt, if it be oth- 
wise exempt. Jd. 


FACTORS, 


A factor who has,given or extended credit to.a customer 
on the credit of shipments made to him, and. property. 
in his. possession supposed to-be his, and he. subse- 
quently received notice that the property, or a _consid- 
erable part of it, is not his, which he finds to be true on 
enquiry, and hiscustomer insolvent or probably so 
without the property ascertained not to be his, may ‘pro- 
ceed at once, upon his own judgment, to take the usu- 
al steps for his own security. Cummins vs. Boston & 


Gundy. : - : - - - 
See Bills of Exchange and Prom. Nates,* 9. 
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FIXTURES. 








As‘a genéral rule, when anarticle:cambe removed with- 
out éssential:mjury to the freehold, or-the article itself, ° 
it is a chattel;and not a fixture This’ criterion, /as'to 
what is or is nota fixture, is subject to qualification, 
and may be controlled: by the agreement of the parties, 
or established custom and usage. Wade, ez’or, vs. John- 
ston. - + - wie hel wy - 1981 












‘FRAUDULENT ‘CONVEYANCES. 


A vendor making an absolute deed to land, and continu- 
ing in possession until subsequent debts are contract- 
ed; stich occupation of the property is a badge of fraud, 

“as against after creditors, notwithstanding the old debts - 
existing at the time of the sale, may-have been dis- 
charged. ‘Smith vs. McDonald. ee Sat 377 


‘FRAUDS—STATUTE OF. 


1. Solongas the buyer continues to have a right to object 
either to the quantum or the quality of the goods, there 
has been no acceptance and receipt within the mean- 
ing of the statute. .Lioyd: Pulkhamvs. Wright, Grif- 
Sith & Co. - me - : i 5215 
! * 
2. Charles A: Williams bought of S. D. Linton & Co,,100 
barrels of flonr, at $5.50 per barrel. The following note 
“or memorandum of the contract was executed by S. D, 
Linton & Co., through their agent, Mead, and delivered 
t6 the agent of Williams. 
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“C, A, WituiaMs, 


To S. D. Linton & Co., Dr. 
To 100 barrels of Sup. Flour, at $5.50, —§ $550.00'% 
To. be delivered at any time during the winter when 
wanted, from this date. Augusta, September, ’53. 
S.D. LINTON & CO. 
Per MEAD.” 


On the 31st of January, 1854, Williams called on Lin- 
ton, tendered in gold the $550.00, and demanded the 
hundred barrels of flour, which were refused to be de- 
livered. The value of.flour at Augusta, during the 
winter of 1854, was proven. 

Held, That the contract was not within the statute of 
frauds, but was sufficiently valid to authorize a recove- 


__ ry in damages thereon, for the breach thereof. Linton 


§ Co., vs. Williams. - - $91 
FREE PERSONS OF COLOR. 


A free person of color is capable, by the laws of Georgia 
of acquiring and hojding real estate, except in the cities 
of Savannah, Augusta and Darien. Beall vs. Drane 
et al., ex’ors. - - . - - 430 


GAMING, 


1, An action, (set-off,) to recover back money lost at 
cards, founded on the Act of 1764, against lotteries and 
gaming is not one of the actions for the not bringing of 
which the non-residence of the parties subject to them, 
is made an excuse by the limitation Act of 1806, or that 
of 1839. Cook vs. Barnett. - - -. ,,664 


2. In such an action, the winner is compellable to dis-. 
cover the gaming, under the discovery Act of 1847, and 
the Acts amendatory of that Act. Jd. 














INDEX. 
GARNISHMENT. — 





ject to garnishment, at the intance of creditors of the 
stockholders, Ross vs.Rossetal, -  - 


2. The Act of 1845, (Codd, 88,) exempting journeymen 
mechanics and laborers from the process and liabilities 
of garnishment on their daily, weekly or monthly wa- 
ges, is not repealed by the attachment and garnish- 
ment Act of 1856, and extends to overseers who, by 
agreement with their employers, are to be paid their 
wages daily or weekly, to enable them to supply the 


necessaries of life to their families. Caraker vs. Ma-- 
thews et al, - - - - ° 


3% The Act of 1845, exempting the daily, weekly, or 
monthly wages, of journeymen mechanics and day la- 
borers, from garnishment, is not repealed by the re- 
pealing section of the general attachment Act of 1856, 
Russell vs, Arnold, ' - - . L 


See Charge of the Court, 2 
GIFT, MORTIS CAUSA. 


1. To complete a gift, mortis causa, there must be a de- 
livery of the thing given. McKenzie vs. Downing, 


GRANTS. 


1. A grant was to“ Berry Stephens, orphan.” There 
was no person of that name, but there was a person 
who was the orphan of Berry Stephens. Held, that 
parol evidence was admissible, to’ show him the person 

, meant. Walker, Guard’n vs. Wells, eee 


2. A grant from the State, cannot be set aside in any 
proceeding, to which the State is not a party. Parker 
ve. Hughes, . - : = . 
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1: Stockin the Eatonton Branch Railroad, is not sub- 
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3. And the State, by the Governor, cannot be made a 


party complainant, without the-Governor’s consent. Jd. 


GUARDIAN AND. WARD, 


1. A non-resident guardian may.sue in the Courts of 
this State, Sims, Ord’y, vs. Renwick.et al, : 


2. Ifa ward attain the age of 21, during the pendency of” 


the suit, he may be substituted as party plaintiff in lieu 
of his-guardian, and if he amend his declaration with- 
out leave of the Court, or an order of Court, it is no 


ground to dismiss the action, if he be prepared ‘to make 
proof of his majority’ when objection is made. The 


Court ought to direct the order to be made, now for 
then.. Jd: . 


3. A person. who has. been appointed, guardian, by a 
Court. of, Ordinary, and has taken possession. of the 


property, and otherwise acted as such guardian, is con- 
cluded from saying when sued as such guardian, that 
the ward did not reside in the county of the Court, and 
therefore, that the Court had no jurisdiction to make 
the appointment. Hines & Bryan vs. Mullins, Ordi- 


nary. r ¥ : ; 7 


HUSBAND AND WIFE. 


A wife being entitled to a legacy, dies before the hus- 
band reduces it to possession, and the husband who 
survives his wife twelve months, dies without admin- 
istering on her estate. A stranger administers on the 

__-wife’s estate. 

Held, that the wife’s estate vested in her husband, and 
that when-her administrator receives it, he shall hold it 
in trust for the next of kin of the husband or his leg- 
atees. Bryan, ex’or., §c.,vs Rooks, adm’r., &¢,, 


622 
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ILLBGAL CONTRACTS» 


1. In anyapplication to. the Legislature for a.pardon,, it. 
is not illegal te use.jan; authenticated .copy. of :the-ev- 


idence,taken down-on the.trial.. Binds, Meadows, .. 25%; 


2. The business: .of..attending..to applications, for par: 
dons before the Legislature is not restricted to Attor- 
neysat Law. Jd. 


INFERIOR COURT.: 


Between: the time of. the-adoption of the amendment:of: 
the Constitution, abolishing that part of the Constitu-. 
tion which conferred the “ powers of a Court of Ordi- 
nary” on. the Inferior. Courts,.and, transferring. those 
powers to.the Ordinary, and the. time.of the appoint-. 
ment of the Ordinaries under. the.amendment, the. In- 
ferior Court of Marion county, appointed a guardian. 

Held, that the appointment was valid, Aycock vs. 


Aden, - = - : : < 


INJUNCTION.: 


1. Motion to dissolve an injunction on the coming in of 
the answer, ought to be refused, unless all the equity 


set up in the bill is denied by the answer. Pledger et : 


al. vs. McCauley, - - - - 


2. The answer‘displacing a part only of theequity-of” 


the bill, is not sufficient for a dissolution of-an~ in- 


junction granted in the cause. Jackson et al: vs. Jones: 


et al, - - . - - - 


93° . 


3. When the equity of an injunction bill has been 
sworn off by the answer, the injunction may be dis- 
solved. Alexander vs.* Markham, - > 


148 
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INSOLVENT DEBTORS. 


1. A party arrested by ca. sa., and giving bond-to take 


the benefit of the Act of 1823, for the relief of honest © 


debtors, is not subjeet to be arrested a second time, by 
the same ca. sa., until the case made by the giving of 
the bond, has been ended. Harris vs. Broyles, — - 


2. The schedule filed by an insolvent debtor, should 
contain a list of the property which he owned at the 
time of filling the same, and not the property which 
he had at the date of his arrest. Johnson vs. Martin 


etal, = 20 tee nid riled ‘ 


3. An insolvent debtor, notwithstanding his arrest and 
imprisonment, may bona fidesell or mortgage his prop- 
erty fur cash, or to pay or secure a pre-existing debt. 


4. All fraudulent conveyances or transfers of property, 
made by an insolvent debtor, to hinder or delay credit- 
ors, or in trust for the benefit of himself or his family, 
before or at the time of his arrest, or subsequently, will 
prevent him from taking the benefit of the Act. Jd 


5. If a debtor, at the time of his arrest, or after, or so 
short a time before as to create a just suspicion respect- 
ing the matter, is seen with money or other effects, it is 
competent for the creditors to prove the fact; and it 
will be incumbent upon the debtor to account for the 
same, in order to relieve himself from the inference of 
fraud, which the transaction suggests, Jd. 


See Exemption Laws, 1, 2 
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JOINT OWNERS—RIGHT. OF SURVIVOR 
° TO SELL. 


Two parties agree that one of them should furnish 
the materials and the other should make two buggies, 
and one of the parties should fix the price and then 
either might sell; the death of one of the parties does 
not affect the power of the other to sell the buggies. 


Jackson vs. Pazon, adm’r, - - « lo 
JUDGMENTS. 


1. H. died pending a suit against him; afterwards, an 
order was passed making his administrator, D, a party 


74h, 


35 


in his place—the order reciting, that D. had been serv- - 


ed with a scirefacius. D. moved to set aside this order, 
alleging that he had not been so served? 

Held, That the recital in the order, did not co#tlude him 
from proving his allegation. Dozier, adm’r vs. Rich- 


ardson, Hartsfield § Co., - - ° « 


2. A judgment binds only the parties and their privies, 
Remark as to Dickerson vs. Powell,21 Ga, Russell vs. 


Slaton, : : ; - * - 
See Mortgage Lien, 2. 
JUDGMENTS—DORMANT. 


An execution is issued in 1841—money is collected 
on it from the sale of defendant’s property in 1846; in 
1848, there is a return of no property; in 1850 money 
is raised on a fi. fa. in favor of the defendant, and 
paid over by order of Court to this execution, against 
him, which is receipted for on the f.... fa. by plaintiff’s 
attorneys : 


Held, That the execution is not inoperative under the: 


dormant judgment Act of 1823. Ector vs, Ector, 


90 
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See Crim, Law, 15, 18. 
JUSTICE COURTS—JURISDICTION :OF* 


The Act: of:1856,:enlarging the: jurisdiction. of -Jus« 
tices’ Courts: to demands not. exceeding: fifty : dollars, 
includes demands sued for by attachment;:as.much as. 
demands sued for by ordinary process. Barrett et al, 
vs. Black, Cobb & Co., - - - 151 


LARCENY. 
See Crim. Law, 1, 2, 20. 
” paaprenee CHILD,: 
See Distribution of Estates, 8. 
LIMITATION OF ACTIONS.: 


If a trustee eollude with a third person, to defraud his 
cestui que trust, the statute of limitations does not be- 
gin to run until after the fraud is discovered. Walker 
vs. Walker, adm’r, . -— - - 76, 


See Adm’rs and Ez’ ors, 8. 
See Gaming; 1. 
LIMITATION. OF, ESTATES, 


See Wills, 5. 
MAILABLE MATTER: 


A contract by.the Express: Company: for the transporta- 
tion of mailable matter, over the usual mail,route be- 
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tween cities in the United States, unless it be. such, 
matter as is excepted from the prohibitions in the Acts 
of Congress, is void, and the, Company, has no lien 
growing out of such contracts. Hill vs, Mitchell, 70% 


MANUMISSION OF’ SLAVES.. 


1. A will directing the executor, after the payment of 

the debts of the testator, which were small, and the 
estate, independent of the negro property, ample to. 
discharge them, to remove the testator’s slaves, to some 

free State, to be selected by the executor, and there to 

set them free, is not contrary. to the laws of this State, 

nor within the Acts of 1801 and 1818, prohibiting 
manumission in this. State, except by the sanction of 

the Legislature. Bznnine, J. dissenting. . Sanders vs. 
Ward et al., - : - - - 109, 


2. F. J. Walker, bythe, 2d. item: of. his. will,, directed. ‘ 
his executors. to send to the Colony. in Liberia, in Afri- 
ca, at. the expense, of his estate,. certain. slaves therein . 
named. By the 4th item, of the will,, the executors, 
were authorized, without any order from any Court,.to., 
sell at, public or private sale, for-cash. or on credit, in 
their discretion, any . and all of testator’s property, real 
and personal, and any or.all of his slaves, except those. 
specially directed to: be colonized, in order to, carry. out 
testator’s wishes, And. by the 5th item of the. will, the, 
entire proceeds of the estate is to be invested in such 
manner as the executors may see fit, and transferred to 
the American Colonization Society, to be held by them 
in trust for the maintenance and support of the seven 
slaves specified and their descendants.. 
Held, That the trust created by this willin favor of the. 
slaves to be colonized in Africa, was valid; butone 
which could not be executed by the American Coloni- 








zation Society under their charter. Walker et al, vs. 
Walker, ex’ors, lta - ~~ 


3. The trust being legal, and the cesfui que frusts capa- 
ble of taking, the Chancellor will appoint the executors, 
er some other fit and proper persons, to carry the trust 
into effect, Brnnine, J. dissenting. Jd. 


MARRIED WOMEN. 


1. Calvin B. Curchill conveyed by deed to Benjamin E. 
Gilstrap and Drury Corker, in trust for his wife, Mary 
Churchill, certain slaves, to have and to hold said 
slaves, together with all their future increase, unto his 
said wife, Mary, her heirs, executors, administrators 
and assigns forever; the said Calvin B, Churchill re- 
serving to himself the use of the said negroes, during 
his natural life, free from charge, let, hire or hindrance ; 
the said Calvin B. Churchill to work, use, occupy and 
enjoy the profits arising from their labor, free from 
any accountability whatever; but said negroes and 
their increase subject to any disposition the said Mary 
Churchill may think proper to make, at or after her 
death, either by will, deed, or otherwise. 

Held, ist. That by this deed, the marital rights of the 
husband to the property embraced in it were excluded, 
except as to the enjoyment of the property during his 
life. Beyond this, the dominion over the property by 
the husband was extinguished ; his power of aliena- 
tion was gone; ‘so his power of disposition by will; so 
its inheritable quality from him. 2d. The wife dying 
first, she had the right to dispose, of her separate pro- 
perty in the slaves by will, which was the remainder 
after her husband’s death. 3d. Had the wife survived 

- the husband, the trust would, eo instanti, have become 
executed by the vesting of the absolute title in her. 
Had she died first, without having exercised the power 
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of appointment, the property would have gone ‘to the 
husband, as her heir atlaw. As it now stands, it vests 


in her personal representative. Churchill etal, vs. Cor- 
ker ’ adm’r, Py " be = - = 478 


2. There is nothing in the words of this will, which 
would prevent the wife from disposing of this property 
by will, as she has done, Jd. 


$. The administrator with the will annexed, and not the 
trustees, are the proper parties to institute suit for the 
recovery of this property. Jd. 


MARRIAGE SETTLEMENT. 


1. Constructive notice of an unrecorded marriage settle- 
ment is sufficient to bind a bona fide purchaser, a dona 

fide creditor, or a bona fide surety, under the Act of 
1847 requiring marriage settlements to be recorded. 
Cummin vs. Boston & Gunby. - - - 277 


2. Such notice as would excite apprehension in ordina- 
ry minds and prompt enquiry, is constructive no- 
tice. Jd. 


3. Marriage settlements, when there is any doubt in re- 
gard to their construction, must be expounded so as to ' 
give effect to the intention of the parties, and the word 
“issue” is often used as a word of purchase, and must 
be frequently so interpreted. . Lafitte vs. Lawton. 


4, A marriage settlement was entered into between A. B.” 
L., the husband, and’ M. E. B.,"the wife, by which the’ 
wife’s property was coriveyed to a trustee upon the fol- 
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lowing trust, to-wit: ist. A. B. L. is to be. permitted.to 
have, receive, take and enjoy the interest and: profits 
to and for the jeint use, benefit and support of the said 
A, B. L, and M. E. B., the intended wife, and theissue 
of the marriage (if they should be blessed with any,) 
during the life of the said A.B. L. 2d. After the death 
of the said ‘A. B.'L., the trustee to hold ‘in trast ‘for'and * 
to'the ‘use, ‘benefit’and support of the ‘said’ M. E.'B. 
{should she survive him) and the’issue ‘of her body by 
the said contemplated or any future marriage (if she 
should be blessed with any) during the life.of..the said 
M.E.B. 3d. After the disease of the said M, E..:B., 
the trustee to held in trust for and to .the usepand -sup- 
port, and benefit of the issue of the body of the said M. 
E. B. by the said contemplated or any future marriage, 
if she should be blessed with any. M.'E.’B,:died in the 
lifetime of A. B. L. There were issue of the marriage. 

Held, That the issue of the marriage took the whole of 
the estate subject to the interest of A. B. L. as express- 
ed in the settlement. Jd. . 


MARSHALLING : SECURITIBS,.&c. 


Bee Bond for Titles, 1, 2. 
‘MORTGAGES, 


a. The purchaser at Sheriffs sale, of property subject to 
a mortgage with notice of the mortgage, cannot occupy 
a more: favorable: pesition’in relation ' to the property 
than the mortgagor. Johnson vs.' Crawley. - $16 


‘2. When: the mortgagor against whom’ ‘a ‘rule’ is takén, 
to foreclose a mortgage, makes no resistance, it is not 
competent-for a third person to interpose objections ; 
neither will the Court itself of its motion do so. ‘Sefton 
ts Sutton. : : - - - +383 
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3. A discrepancy between the debt.andthe mortgagegiv- 
en to secure it, may be explained by parol proof;.and 
the creditor will not be driven into equity for that pur- 
pose. . /d. 


See Corporations, 3. 
See Presumpilions; 2. 
MORTGAGE LIEN. 


1. The owner of. city lot mortgages it in 1855; in Sep- 
temper, 1856, a tax execution is issued to collect the tax 
due by the mortgagor, for 1856, and sells, not the eque, 
ity of redemption, but the whole property, a property 
worth six or seven thousand dollars, for less than one 
hundred. 

Heid, That the lien of the mortgage is not divested’ by | 
the sale. Doane vs. Crittenden&Co. - =~ 


2. A made a mortgage to B. which ‘was not recorded un- 
til after the three months ‘had ‘lapsed. Before fore-— 
closure, C. obtained’a general judgment against’A., the fi. 
fa.from which’ was levied'on the mortgaged property. 
At the sale under this levy, notice of the mortgage was | 
given to the purchaser, 

Held, That as the judgment créditor, had ‘gained a pri- 
ority over the mortgagée, the patchaser purchased free 
from the encumbrance of the mortgage, notwithstand- 
ing the noti¢e. Smith'vs. Jordan. = - - 


‘NE EXBAT. 


1. To entitle securities, upon:a.bail bond «in ‘trover,' to 
the writ of ne exeat against the administratrix of their 
principal, it:is:not:sufficient to-allege, merely, that:shie 
is insolvent, and that complainants: are informed; and 
believe, that the negroes in dispute wilt be renroved 'be- 
yond the limits of the State, and leave:them bound'for 
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their production, in theeventof a recovery. Woods vs. 


Symmes. - - m < = 69 


2. To entitle a party to theprocess authorized by the Act 
of 1830, to authorize the issuing of writs ofne exeat &c., 
the affidavit of the party applying, required by the stat- 
ute, must be positive. Holliday vs. Riodan. -. 629 


NEW TRIAL. 


1. Where the evidence is balanced, a judgment refu- 
sing a new trial, will not be disturbed. Pearce vs. 


Vaughn, - - - - - 27 


2, Where there is a conflict of testimony, and a portion 
being disregarded, for want of credibility in the wit- 
nesses, it being apparent that they were incapable from 
nonage to understand the facts about which they testi- 
fy, and the balance preponderates in favor of the ver- 
dict, it is not error in the Court to refuse to grant a new 
trial, on the ground that the verdict was contrary to the 
evidence. Walker vs. Walker, adm’r. §c., . 76 


$. If no objection is made to the admission of illegal 
evidence, its admission will not be ground for a new 
trial. Brown §& Bowen vs. Robinson, - - 144 


4. Upon a motion for a new trial, itis a sufficient com- 
pliance with the rule of Court requiring a brief of the 
testimony to be filed under the approval of the Court, 
if the same has been substantially agreed upon by the 
counsel. Hamilton vs. Conyers, — = - 158 


5. A motion for new trial may be amended, so as to 
perfect a briefof the testimony began, but net formally 
finished, at the time the application was: filed; the 
counsel for movant agreéing to adopt the written state- 














ment of the evidence taken down at the time, by the 
opposite counsel. == | 
The motion for a new trial is amendable—Bennine J. _ Id. 


6. A new trial will not be granted on the ground of 
newly discovered evidence; merely to give the party 
an opportunity to impeach the credit, much less to 
prove a mistake as to dates, in the testimony of a wit- 
ness sworn on the trial. Mitchell vs.Printup, - 182 


7. Whenever the question is one of evidence only, and 
there is room for apprehension that the jury, on ac- 
count of the ambiguity in the language of the charge, 
may have been misled in considering and weighing the 
testimony, it is safest to send the case back for another . 
trial. Fain vs. Cornell, adm’z., - - 184 


8, When the question is one of fact purely—the sound- 
ness or unsoundness of the property at the time of 
sale—and the case has been fairly submitted to the ju- 
ry, their verdict will not be disturbed. Hapkins vs. 
Tillman, - - 7 AEE Ae 212 


9. If verdict be decidedly against the weight of evi- 
dence, new trial should be granted. Parker vs. John- 
son, adm’r., - - . “ - 576 


NON-SUIT. 


See Bills ofExchange and Promissory Notes, 5. 
See Practice Superior Court, 10. 


ORDINARY. 


An Ordinary has no jurisdiction to appoint a guar- 
VOL. XxV.—49 ' 
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dian for an infant whose residence is out of his coun- 
ty. Rives, guardian, vs. Sneed, - - 612 


See Inferior Court. 
See Guardian and Ward, 3. 


PARENT AND CHILD. 


A father is bound to support and educate his children, if 
he is able to do so, even although they may have 
property of their own. Hines and Bryan vs. Mullins, 
ordinary, &c., - - - - 696 


PARENT—CUSTODY OF CHILD.: 


The adopted father of a child is as much entitled to the 
custody of his person as his actual parent. ives, 
guardian, vs. Sneed, - - - - 





612 


PARTIES. 


‘See Appeals, 5. 
See Equity, Pl.and Pr., 4, 5. | 
See Murried Women, 1, 2, 3. 


PARTNERSHIP. 


1. A. gives two promissory notes to B.; B. sues A. and C. 
as partners; C. pleads under oath that at the time 
said notes were given, he was not the partner of A. 
Held, That this plea put upon B. the necessity of show- 
ing by proof that A. had authority tobind C, Strauss 
vs. Waldo, Barry § Co., - - - - 641 


2. After the dissolution of a partnership, one partner 
cannot bind another by anew contract. Bower vs, 


Douglass, adm’r, - - ai - 714 
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PASSENGERS ON RAILROADS—THEIR 
BAGGAGE—MONEY, &c. 


1. A passenger for his fare, has a right to have his bag- 
gage carried; by which is meant the ordinary wearing 
apparel customarily carried by travelers, and such oth- 
er articles as may be needed for his comfart or amuse- 
ment. Hutchins & Co. vs. Western and Atlantic 
Railroad, - - ie 2 . 


2. Money, except for the payment of expenses, and 
merchandise, not included in the term baggage, Jd. 


3. Travelers bound to pay customary and reasonable 
freight for the transportation of money. Jd. 


4. A person transporting money over a railroad, upon 
which freight is demandable, cannot defeat the right 
to exact the freight and recover it, by a fraudulent con- 
cealment of it. Jd. 


5.. Whatever is carried into the passenger car of rail- 
road as baggage, is so far considered in the possession 
of the conductor or agent of the road, as to authorize 
him to exercise the right of retainer for dues for pas- 
sage or freight on the article itself, Jd. 


PLEADINGS. 


1. It is a good defence in an action for the price of 
work done under a special contract, that the work was 
unfaithfully done, whether there was an express war- 
ranty or not. Doster vs. Brown, - - - 


2. A declaration alleging that the defendants received 
40 bales of cotton, to be delivered to R. & C., at Charles- 
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ton, South Carolina, is not supported by proof that it 
was to be delivered to the Agent of the South Carolina 
Railroad, at Augusta. Rome Railroad Co, vs. Sullivan, 


Cabot § Co. idle: in : - - 228 


3. A recovery in an action of covenant for a breach of 
warranty of the"soundness of aslave, may be pleaded 
in bar of a second action for a false warranty of sound- 
ness of the same slave, onthe same sale. Mitchell vs. ° 


Gillespie, - - : - - 346 


4, If the city authorities remove its Marshal for a speci- 
fied cause, and it be determined that such cause did 
not warrant the removal, and the Marshal sue for his 
salary and fees, the city authorities may aver and prove 
other matters good in law to justify the removal. The 
Mayor &c. of Macon vs. Hays, adm’r, - - 590 


5. A plea by one of two persons sued as partners, that 
he did not sign the note sued on, or authorize any 
other person to sign it for him, and that he was not 
one of the partners, when the debt was contracted, is 
not a plea in‘abatement, but a plea in bar. Holman 
vs. Carhart, Bro’s §& Co., - ° . - 608 


6. To sustain a motion to dismiss, made by way of de- 
murrer to the declaration, the motion will not be allow- 
ed, unless every material fact on which the motion is 
founded, is apparent in the declaration. Bower vs. 


Douglass, adm’r, - - : . 714 


See Guardian and Ward, 1, 2. Amendment 2. 


See Set-off. 
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POOR CHILDREN. 


See Wills, 2. ° 


POSSESSION OF PERSONAL PROPERTY. 


Possession of property is prima facie evidence of title; 
and where the possession is joint, the presumption is 
in favor of the party who exercises principally, if not 
exclusively, acts of individual control and dominion 
over the property. Reid vs. Butt, adm’r, ° i 


PRACTICE IN SUPERIOR COURT. 


1. It is not error for the Court to arrest the argument of 
counsel on a point to which there is no evidence. 


Doster vs. Brown, - - - " “ 


2. On the trial of a case, when the evidence had closed, 
the Court “directed counsel for the plaintiff, to go on 
and state his points relied on for a recovery, to the ju- 
ry. Plaintiff’s counsel did so. Defendant’s counsel 
then asked the Court, to give the law if charge to the 
jury; whereupon, counsel for the plaintiff, insisted 
that he had aright to argue his case to the jury.” The 
Court refused to allow hirfi to do so. 

Held, That the Court erred. Cartwright vs. Clopton, 


3. A jury is bound to consider, even illegal testimony, 
if it goes before them, without objection. Thomas vs. 
Ellis, = = e - - - 


4, If counsel have leave of absence, it dispenses with 
the discharge of any and every professional duty im- 
posed upon them by the business of the Court at that 
Term. Hamilton vs. Conyers, . - - 


24 


85 


137 


158 





774 


5. The Court is not bound to grant a motion, made in 
the midst of the trial, to require the Sheriff to execute 
a deed in pursuance of a sale by a former Sheriff, that 
took place more than’ twenty years before ; and took 
place under a fi. fa. entered satisfied, “all but 18% 
cents ;” the “all but 18? cents” being, by interlinea- 
tion, and in a different ink. Russell vs. Slaton, 


6. Counsel have no right to argue before the jury points 
to which there is no evidence. Dickerson vs. Burke, 


7. On an issue of fraud, tendered by the creditors, to an 
application by a debtor, to take the benefit of the Act 
passed for the relief of honest debtors, counsel for the 
creditors are entitled to open and conclude the argu- 
ment. Johnson, vs. Martin et al., . o | 


8. Ina case in the last resort, when the witness is in 
Court, and counsel on each side are to be heard on the 
evidence, his testimony ought to be received, notwith- 
standing the case may have been partially argued be- 
fore the jury, the opposite party not being surprised by 
its reception. Parker vs. Johnston, adm’r, -~— - 


9, If a party acknowledge service, at the appearance 
Term of the Court, of the process and complaint, he 
shall not be allowed to dismiss the cause for want of 
service at the trialTerm. Laramore et al.,vs. Chastain, 592 


10. It is almost a matter of course, to letin new evidence 
on a point, to save a nonsuit. McColgan vs. McKay, 631 


11. Too late to object to process after party has appear- 
ed, confessed judgment, and entered an appeal. Jrwin 
vs. McKee, - - - - - 646 
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12. Surety to appeal bond, against whom the plaintiff 
failed to enter judgment at the Term when the verdict 
was obtained may oppose a motion, at a subsequent 
Term, to enter judgment against him by any evi- 
dence which will establish fraud in the verdict against 
him, and he is not compelled to make affidavit of the 
truth of the facts on which he relies, Dennard & 
Kearsey vs. Mayo, - - - - = 


PRACTICE IN SUPREME COURT. 


1. When a guestion of fact, is by agreement referred to the 
Court, and there is evidence on both sides of the ques- 
tion, the decision, be it which way it may, will not be 
reversed by the Supreme Court. Swillivan vs. Richard- 
son § Ketchum. - - - - 


2. If defendant in error relies, as a defence, upon a re- 
lease of the errors assigned in the record, he must plead 
it. Bigby vs. Powell, adm’r. - ; . 


3. If aparty be entrapped, by misrepresentations, to join 
issue on assignment of error, he ought, as soon as he 
discovers it, show it to the Court and move to with- 
daw his joinder. Jd. 


4, This Court will not interfere with the order of busi- 
ness, unless it appears that the presiding Judge exercis- 
ed discretion in that respect illegally. Larumore vs. 
Chastian. - - - - - 


5. After the Superior Court has passed an order under 
the Act of 1856, making a child the adopted child ofa | 
person not his parent, if the same Court have the pow- 
er to rescind the order, it isa matter of discretion with 
it which this Court cannot control. Rives, guar- 
dian, vs. Sneed. - . - a0 
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PRESUMPTIONS. 


1, Where an unmarried son lives with his father, the 
presumption is that the property on the place belongs to 
the father. If the father lives with the son,the presump- 
tion is the other way. Reid vs. Butt, adm’r. — - 


2. L. gives a mortgage to secure H, & H. for certain 
funds advanced by them for him, before that time, as 
well as to indemnify and save them harmless for any 
advances, acceptances, or endorsements, made thereaf- 
ter by the mortgagees for and on account of the mort- 
gagor : 

Held, That upon the production by mortgagees of drafts 
and acceptances, corresponding to the description of in- 
debtedness, specified in the instrument, that the pre- 
sumption was, that they had been paid by the holders 
out of their own funds, and upon the credit of the mort- 
gage, and not out of the fundsof the drawers. Lewis'vs. 
Wayne, adm’r. - - - ‘. - 


3. R. petitioned the City Council of Augusta to build 
two new stalls at a Market House, stating that he would 
rent one of them at $300 ayear. The Council adopt- 
ed a motion granting the request. At the next meet- 
ing, this motion was reconsidered. It did not appear, 
but that there was a standing rule making the action 
of one meeting subject to be reconsidered by the next 
meeting. 

Held, That the jury were at liberty to presume, that 
there was such a rule and if such a rule existed, the 
Council was not concluded by its first action, but 
might reverse that action. Red vs. The City Council 


of Augusta. . - - ‘ J 
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PROCESS—WAIVER OF. 


An endorser sued iu the same suit with the maker of a 
promissory note, and residing in a different county, may 
waive the issuing of a second original and process, and 
his waiver will bindhim. Humphries vs. McWhorter 


§& Brightwell. ~ i et.* < id i 


PURCHASER—NOTICE TO. 


Notice to a purchaser, that a particular person claims ti- 
title to the thing about to be purchased, is sufficient, 
notwithstanding that the notice may not give the na- 
ture of the claim. Poullet and Wife, vs. Johnson,et al. 


RAILROADS. 
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1. The Rome Railroad Company has a right, under the . 


powers granted in itscharter, to contract to deliver pro- 
duce at a point which can bereached only by passing it 
over connecting roads. Reme Railroad Co. vs. Sulli- 


van, Cabot & Co. 


2. It cannot, however, bind the companies owning the 
connecting roads, without their consent or acquies- 


cence. Jd. 


3. If there be no special contract, a railroad company is 
not bound to carry freight beyond the terminus of its 
road ; but if it be directed to a place beyond, it is bound 
to dilleis it over to the proper custody, to ensure its 
due transportation. Jd. 


REGISTRATION OF DEEDS. 


1, A subsequent purchaser of land having actual no- 
tice ofa prior unrecorded deed for the same land, is 
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not protected against the claim of the grantee in such 
prior deed. Burkhalter vs. Ector, . - 


2. A deed made in 1822, and recorded May, 1536, will 
take precedence of a deed made and recorded Decem- 
ber, 1837. Hand § Cook, lessors, vs. McKinney, 


3. A. sells and conveys a tract*of land to B. in 1822. 
The grant does not issue till 1831. The deed is record- 
ed May, 1836. 

Held, that this deed will hold against a Sheriff’s deed to 
the same property, made and recorded in December, 
1837. And that the purchase money having been paid 
by B., he has something more than a complete equita- 
ble title; and that under the statute of uses, he has a 
complete title, both for the purposes of prosecution and 
defence. Jd. 


SCIRE FACIAS. 


See Judgments, 1. 
SENDING MONEY BY MAIL. 


The delivery of a letter with money to the messenger 
who carries mail bags to the Post Office from the cars 
and back, without proof that he delivered the letter at 
the Office, is no evidence that the money was sent by 
mail. Davis, Kolb §& Fanning vs. Allen, . 


SEPARATE ESTATE OF WIFE. 
Though a limitation over in a willis void as against the 
statute prohibiting entails, yet a provision that the 
property shall be in a trustee for the sole use and ben- 
efit of the daughter and her bodily heirs, and prohib- 
iting its sale for any other cause and purposes, is good 
and effectual as to the separate estate created thereby 
for the daughter, and the husband cannot dispose of it. 
Carroll vs. Carroll, - - - - 
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SET-OFF. 


If a‘note be'given for a balance on an account stated, 
the account thus settled cannot be pleaded as a set-off. 
The proper defence is one which makes an issue upon 
the settlement. . Bower vs. Douglass, adm’r., - 


SHERIFFS—AND RULE AGAINST. 


1. Bail process is placed in thehands of the Sheriff to 
execute and return; he arrests the defendant but dis- 
charges him without taking bond for his appearance to 
answer the debt of the plaintiff; he takes an obligation 
from the friend of the defendant to indemnify and save 
him harmless in the event of a recovery by the plain- 
tiff, the defendant depositing with that friend the 
amount of the plaintiffs demand. Plaintiff obtains 
judgment, and a return of no property is made upon 
the execution. 

Held, that the Sheriff is liable to be ruled for the money. 
DeLongchamp vs. Hicks § Co., - - 


2. A Sheriff arrested a defendant in ca. sa., and took 
from him a defective bond under the honest debtors’ 
Act of 1823, and let him go at large. ° In doing this, 

_ the Sheriff acted in good faith, and under legal advice. 
Afterwards, the Sheriff re-arrested the defendant, and 
took another and a perfect bond, under the Act afore- 
said; and this he did, time enough to make the bond, 
&c., returnable to the same Term, to which the first 
bond, &c., were properly returnable. 

Held, that the Sheriff was not liable to a rule for the 
money due on the ca. sa. Rogers, Sheriff, vs. May, 


2. A Sheriff has no authority to collect money from a 
defendant who is sued until he is commanded by an 
execution to levy it on his property. Jrwinvs. McKee, 646 
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SHERIFF SALE. 
See Equity, 1. 
SLANDER. 


Words not actionable of themselves may be made so 
by averment and proof of acolloquium and innuen- 
does. Stancell vs. Pryor, : - - 40 


SLAVES, 


See Certiorari, 2. , 
See Criminal Lau, 8, 9, 12. 


See Manumission of Slaves. 


STABBING. 


See Criminal Law, 11. 


STARK, HON. JAMES H. 
Proceedings on the death of, - : 


STATUTES, CONSTRUCTION OF, &c. 


The title of an Act amending a former Act of the Leg- 
islature may be looked to, as well as that of the orig- 
inal Act, to ascertain if the amending Act has any mat- 
ter different from what is expressed in the title. Jones 
vs. the Mayor and Council of Columbus, - 


TAX EXECUTION. 


Where two tenements on the same lot, worth each sev- 
eral thousand dollars, are both levied on and sold to- 
gether to satisfy a tax execution of less than one hun- 
dred dollars, the sale is absolutely null and void. 
Doane vs. Crittenden § Co., - - - 103 


See Mortgage Lien, 1. 
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TAXES BY MUNICIPAL CORPORATIONS. 


1, A city having the right to tax slaves employed and la- 
boring in the city, belonging to persons resident out of 
the city, may discriminate in the amount of tax im- 
posed on them respectively. Jones vs. the City Coun- 
cil of Columbus, - - - - 


2. The Mayor and Council of the city of Columbus 
have no power to impose a tax on real estate within 
the city, to pay the city bonds issued to build the Mo- 
bile and Girard Railroad, there being no Act of the 
Legislature authorizing it. Jd. 


TROVER. 


1. If one, by his will, undertakes to dispose of property 
claimed by another, and in his possession, the will is no 
evidence of claim until its publication; no knowledge 


of its contents being brought home to the opposite par- 
ty. Neither can the inventory and appraisement of 
such property, by the executor, be given in evidence in 
support of his testator’s title; suit having been brought 
within five years from the death of the testator. Wal- 


ker, vs. Walker adm’r. - - 3 


2. If, in trover and bail under the Act of 1821, the de- 
fendant proves unable to give the bond, and the plain- 
tiff gives it, and receives possession of the negroes, and 
then dismisses his action, and fails to restore the negroes 
to the defendant, such dismissal and failure amount to 
a breach of his bond.— Benning J. Freeman vs., Nor- 


well. - . - - 
e 


See Adm’rs and Ez’ors, 1, 2. 


See Dumages, 2. 

















INDEX. 
TRUSTS AND TRUSTEES. 


1, A Trustee is not liable out of his own estate, on a note 
given by him “as trustee,” and so expressed when the 
consideration of the note enured exclusively to the 
cestui que trust. Printup, trustee, vs. Trammel. 240 


2. Before the Act of 1856, trust property could be subject- 
ed to the payment of trust debts, through a Court of 
Equity only. Jd. 

See 4dm’rs.and Ez’ors. 6. 

VENDOR. 


See Bond for Titles, 2. 


VE° DICT. 


A verdict is not to be set aside on the ground that it was 
obtained by perjured evidence, unless it appear to the 
Court, that the verdict could not have been obtained 
without that evidence. Richardson vs. Roberts. 671 


See Crim. Law, 14. 


VOLUNTARY CONVEYANCE, 


A person though in debt, may in good faith make a vol- 
untary conveyance of a part of his property, if the part 
which he retains, is amply sufficient to pay his debts, 
Weed vs. Davis - . - - - 


See Fraudulent Conveyances. 
WARRANTY. 

See Charge of the Court, 1. 

See Evidenge, 13. 

See Pleadings, 3. 





INDEX. 


WIDOWS AND ORPHANS—SUPPORT FOR 


The Act of 1856, Pamphlet 148, pointing out the mode 
of ascertaining the relief and support to which widows 
and orphans are entitled out of the estate of their de- 
ceased husbands and parents, &c., does not supersede 
or repeal the Act of 1850, Cobb 297, allowing onehun- 
dred dollars worth of a deceased insolvent’s effects, for 
the welfare and comfort of his family. Bonds vs. Al- 
len, Justice. - - - - - 


WILLS. 


1. A bequest in these words: “I reserve the tract of 
land, &c., for the use of J. A. W., during his natural 
life, or so much thereof as he can cultivate for his sup- 
port, and at his death the same to revert back to my 
estate; but said land shall not be liable for the debts 
or contracts of the said J. A. W..,’’ is not void for un- 
certainty. Beall vs. Drane et al., ex’ors, - «- 


2. The 25th item of the will of Thomas E. Beall was 
in these words: “It is my will and desire that after my 
estate shall have been settled up, and all bequests paid 
out agreeable to the provisions of this my will, the 
balance of the money or cash remaining in the hands 
of my executors, shall be invested in an education fund, 
for the purpose of educating poor orphan children, citi- 
zens of the county of Columbia, and if the fund should 
not be absorbed, then the overplus to be applied to the 
education of the poor children of the county of Colum- 
bia.” 

Held, That the bequest was void, on account of the un- 
certainty as to the persons who were to take under it. 

The poor children of a county, or congregation, or 
school, are not susceptible of ascertainment. Jd. 
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3. Where a power is given by deed, the Ordinary will 
grant probate of the will of a married woman, with- 

out consent of her husband; and were it otherwise, the 
assent and acquiescence of the husband will be pre- 
sumed, after the lapse of many years, the husband nev- 

er having contested its validity. Churchill et al. vs. 
Corker, adm’r, -* . - - - 479 


4. A father’s will contained these words: “ All the pro- 
perty hereby given to my daughters, is given to their 
sole and separate use, not subject to the debts or con- 
tracts of their husbands :” 
Held, That these words restricted the power of aliena- 
tion in a daughter, so far as to prevent her from mort- 
gaging the property, to secure a note of hers, given for ~ 
a debt of her husband’s. Keaton vs. Scott, - - 652 


5. A will containing a limitation over after a failure of 
issue, made before the passing of the Act of 1854, pre- 
scribing a rule for the interpretation of such words, 
but the testator dying after the passing of the Act, shall 
be interpreted as directed by that Act. Worrill, ex’or, 


vs. Wright, adm’r. : : - 657 
See Distribution of estates. 


See Trover, 1. 


WRITS OF ERROR. 


A writ of error does not lie to this Court, in a criminal 
ease at the instance of the State. TZ'nxe State. vs. 


Lavinia, et al., (slaves,) - - _ - $i 











